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all of the other parties involved, it was recommended that the omitted pages 
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40 Wall Street 
New York, New York 10005 


ot, copies continued - 


HAIGHT, GARDNER, POOR & HAVEN, ESQS. 

Attorneys for Third-Party Defendant- 
Cross Appel lant-Appel lee 

QVE SKOU 

<A One State Street Plaza 

< - New York, New York 10004 


HILL, RIVKINS, CAREY, LOESBERG, O'BRIEN, ESQS. 
Attorneys for Third-Party Defendant-Cross- 
Appeilant-Appel lee 
International Terminal Operating Co., Inc. 

96 Fulton Street 

New York, New York 10038 


I 


INDEX TO APPENDIX. 


Page 
Docket Entries > : ‘ : ‘ ‘ . < la 
Stipulation . ‘5 : : : : . : - c 7a 


Findings and Opinion by Milton Pollack, U.S.D.J. . 9a 
Judgment . A - ‘ : : : : c : ~ = 224 
Notice of Appeal of Defendant and Third-Party 
Plaintiff, Flota Mercante Grancolombiana, 
S.A. z ; : : : : : : . 24a 
Cross Notice of Appeal of Third-Party 
Defendant Ove Skou . A : : : S = 26a 
Cross Notice of Appeal of Third-Party Defendant 
International Terminal Operating Co., Inc. . 28a 


Plaintiff's Notice of Appeal . : ‘ ‘ a = 30a 


Excerpts From Transcript . : : . : ‘ ~ 32a 
Findings of the Court : : : : - . - 346a 
TESTIMONY. 


WITNESSES FOR PLAINTIFF: 


Axiotes, George N.: 
Direct by Mr. McConnell . : : : : - 210a 
Cross by Mr. Giallorenzi : : ; a» 3 2164 


Redirect by Mr. McConnell ‘ ‘ : s 2214 


McCabe, Austin J., 


po 


it os 


Direct by Mr. McConnell . 


Cross py Mr. Giallorenzi 


Cross by Mr. Hooper . 4 


Redirect by Mr. McConnell 


Royer, Arlington: 


Direct by Mr. McConnell . 


Cross by Mr. Giallorenzi 


Sousa, Louis: 


Direct by Mr. McConnell 


Cross by Mr. Giallorenzi 


Cross by Mr. Hooper . : 


Cross by Mr. Mulroy . 


Redirect by Mr. McConnell 


Recross by Mr. 


WITNESS FOR DEFENDANT I.T.O.: 


Flynn, John: 


Giallorenzi 


Direct by Mr. Mulroy 


Cross by Mr. McConnell 


Redirect by Mr. Mulroy 


Recross by Mr. 


Giallorenzi 


° 


Page 


205a 


207a 


43a 
73a 
122a 
148a 
163a 


173a 


326a 
332a 
336a 


339a 


442. 


Flynn, John (Cont'd): 


Recross by Mr. McConnell ‘ j 
Cross by Mr. Hooper . ‘ i 
Recross by Mr. McConnell : : 


WINTESSES FOR DEFENDANT OVE 


Croce, Edward Comacho: 
Direct by Mr. Hooper . : * 


Cross by Mr. McConnell . ‘ : 


Ferren, William Patrick: 
Direct by Mr. Hooper . * 


ross by Mr. McConnell . . 


Hansen, Kjell: 
Direct by Mr. Hooper ‘ : 


Cross by Mr. McConnell . 2 


Larsen, Paul Aksel: 
Direct by Mr. Hooper 4 ‘ 
Cross by Mr. McConnell . 


Redirect by Mr. Hooper 


SKOU: 


Page 


340a 
341la 


342a 


323a 


324a 


313a 


319a 


300a 


309a 


249a 
271a 


297A 


WITNESSES FOR DEFENDANT FLOTA: 


Kristiansson, Arne Henrik: 


Direct by Mr. Giallorenzi 
Cross by Mr. Hooper . 
Cross by Mz. Mulroy . . 


Redirect by Mr. Giallorenzi 


McGann, Edward F.: 
Direct by Mr. Giallorenzi 
Cross by Mr. McConnell . 
Cross by Mr. Mulroy . ° 


Redirect by Mr. Giallorenzi 


Sebazco, Rex: 
Direct by Mr. Giallorenzi 
Cross by Mr. McConnell 
Cross by Mr. Hooper . 


Cross by Mr. Mulroy . 


Ve. 


EXHIBITS. 


PLAINTIFF'S EXHIBITS: 


Admitted Printed 


Page Page 

3. Invoice of Acne Carting Company . 35la 

5S. Bill of Leading . = ‘ ‘ x 352a 

6. U.S.D.A. Inspection Report ? : 68a 353a 

8. Report . s ‘ : f ‘ = 354a 

9. Report . ‘ : ‘ . ‘ : 359a 
11 for Identification. Plans of the 

Vessel Mette Skou 4 a A ‘ 366a 

13. Deposition of Arturo Mejia Diaz . 367a 


DEFENDANT I.T.O.'S EXHIBITS: 


G. Notice of Appearance, Answer, 


and Demand for Bill of Particu- 


lars * . : “ ‘ ‘ - 162a 442a 
Hl. Letter, dated June 19, 1975 . : 444a 
H2. Letter, dated September 11, 1975. 445a 
H3. Stipulation Discontinuing Action. 446a 
H4. General release . ° , . : 447a 
H5. General release . . . : . 448a 
H for Identification. General release 159a 449a 
Y. Damage report ‘ ‘ ‘ . . 557a 


AA. 0: S. & D. report : ‘ : . 558a 


Se 


DEFENDANT OVE'S EXHIBITS: 


Admitted Printed 


Page Page 

K. Diagram of Port deep tank : = 450a 

R. Sketch of stowage of cargo . . 553a 
U. Photographs showing cartons of 

Plantains < . . . . > 304a 554a 

V. Diagram of box : F ‘ : : 302a 556a 

DEFENDANT FLOTA'S EXHIBITS: 
Charter . ‘ . . : < : 224a 45la 
M. Pages from diary . . . : : 456a 


N. Page from discharging book . . 458a 


Letter . : ° ‘ i 3 : 459a 


Excerpts from Deposition of 


Paul Aksel Larsen ‘ 3 . ‘ 463a 


Stowage plan. 


The following appendix pages have been deleted 


and are listed below to avoid confusion: 


193a 
370a 
374a 
376a 
378a 
382a 
383a 
384a 
386a 
387a 
39la 
393a 
398a 
403a 
404a 
405a 
410a 
4lla 
412a 
415a 
4l6a 
417a 


423a 
432a 
428a 
439a 


OME Se 85 arm wa ARID eo 


la 
UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


(Docket Nos. 76-7386, 76-7393, 76-7417 and 76-7446) 


VANA TRADING CO., INC., 


Plainttff-Cross-Appellant- 
Appellee, 


-against- 


SS. "METTE Skou", her engines, boilers, etc., and 
FLOTA MERCANTE GRANCOLOMBIANA, S.A., 


Defendants-Third-Party 
Plaintiffs-Appellants-Appellees, 


-against- 
Ove SkoU and INTERNATIONAL TERMINAL OPERATING Ca. 286.52 
Third-Party Defendants- 


Cross-Appellants-Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


DOCKET ENTRIES. 


Date Proceedings 

1975 

3-14 Filed complaint and issued summons. 

3-24 Pilea Summons with Marshal's Return. Served 


Flota Mercante Grancolombiana, etc. by Henry 
Ritter on 3/) /75 
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DOCKET ENTRIES 


Proceedings 


Filed ANSWER of Deft. Flota Mercanta Grancolom- 
biana RCG 


Filed Deft. & 3rd pty pltff. Flota Mercante 
Grancolombiana's 3rd pty summons & Complaint 


Filed CERTIFICATE OF MAILING by REGISTERED MAIL 
of Summons & Complaint addressed to: 

OVE SKOU 

H.C. Anderson s Blvd 44-46 

0.%.1553 

Copenhagen, Denmark- #317692 6-30-75 
return. 


Filed ANSWER to 3rd pty complaint & counter- 
claim by 3rd pty deft. HGP &H 


Filed Pltffs Notice to take deposition of Sr. 
Arturo Mejia Diaz. 


Filed 3rd pty Deft. Notice of exam. before trial 
and notice to produce documents of Deft & 3rd 
pty pitft. 


Filed 3rd pt: Deft. Ove Skou AMENDED COUNTER 
CLAIM AGAINST 3rd pty pltff. HGPS&H 


Filed Stip & Order that deft & 3rd pty pltff 
may implead Universal Maritime Services, Inc. 
as 3rd pty deft by filing suppl. 3d pty Summons 
& Complaint. Pollack, J. 


Filed Stip & Order extending time for deft & 
3d pty pltff to interpose a reply to all 3rd 
pty counter-claims to 9/15/75. Pollack, J. 


Filed Deft & 3d pty pltffs Suppl. 3d pty com- 
plaint. Issued Summons. 


Filed Suppl. Summons with Marshal's Return. 
Served Universal Maritime Services, Inc. by 
Robert Voso on 9/30/75 


Filed Stip & Order of Partial Discontinuance that 
3rd pty action against Universal Maritime Ser- 
vices, Inc. be discontinued without costs, pur- 
suant to Rule 41(a)(c) Pollack, J. 
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DOCKET ENTRIES 
Proceedings 


Filed ORDER. Deft & 3d pty pltff Flota Mercante 
Grancolombiana, S.A. may file a suppl. 3d pty 
Summons & Complaint; time for deft & 3d pty 
pltff to file said Suppl. 3d pty Summons & Com- 
plaint extended to 11/21’75. Pollack, J. (mn) 


Filed Deft & 3rd pty pltff. Suppl. 3rd pty 
summons & complaint. Summons issued. 


Filed Suppl. 3d pty Summons with Marshal's 
Return. Served Intnl Terminal Operating Co. by 
A.P. Cerrachio on 11/14/75 


Filed Deft & 3rd pty pltff ANSWER to Amended 
Counterclaim. RCG 


Filed 3rd pty deft. International Terminal 
Operating Co. Inc. ANSWER to suppl. 3rd pty 
complaint and counterclaim. HRCL&O 
Pre-trial before Pollack, J. 


Filed Defts & 3rd pty pltffs ANSWER TO COUNTER- 
CLAIM. RCG 


Filed 3rd pty deft. Ove Skou Notice to take 
deposition of Chief Mate of M.S. Mette Skou. 


Filed 3rd pty deft. Ove Skou inter~ogs to Defts 
& 3rd pty pltffs. 


Filed Pltff's response to notice to produce. 


Filed "notice that deft & 3rd pty pltff & 3rd 
pty defts produce & permit to inspect & copy 
documents as indicate. 


Pre-trial before Pollack, J. 


Filed 3rd pty deft. Ove Skou demand for produc- 
tion of documents from pltff on 5/17/76, 10:00 A.M. 


Date 
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DOCKET ENTRIES 


Proceedings 


Filed ANSWERS OF Deft & 3rd pty pltff to inter- 
rogs propounded by 3rd pty deft. International 
Terminal Operating Co. Inc. 


Trial before Pollack, J. with non-jury. 
Trial begun. 
Trial contd. 
Trial contd. 


Trial contd. and concluded. Judge's Decision. 
3rd pty complaint of Flota against Ove Skou is 
dismissed on merits with costs & counsel fees to 
be fixed & entered in Judgment. Separate Judg- 
ment on such dismissal is to be entered pursuant 
to Rule 54(b)FRCP. Flota is held liable to 

pltff to extent of comparative fault. 1.7.0. 18 
held liable to Flota to extent of it's contribu- 
tory fault. Parties are to endeavor to agree on 
dollar degree of respective fault. Failing to 
report such agreements by 6/1/76. The Court will 
fix appropriate jamages. Foregoing in addition 
to agree findings proposed by parties and sub- 
mitted prior to trial shall constitute Court 
Findings of Fact & conclusions of Law as re~ 
quired by Rule 52(a)FRCP. So Ordered. Pollack, J. 


Pre-trial before Pollack, J. 


Fileé OPINION #44733. Judgment of dismissal is 
to be entered on behalf of Ove Skou as against 
Flota and it shall recover its expenses and 
counsel fees. Plitff, Van Trading shall recover 
against Flota, sum of $39,179.25 with costs to 
be taxed and Flota in turn shall recover against 
I.T.0., sum of $1,000 with costs to be taxed. 
Pollack, J. (mn) toMA 


Filed Stip & Order without prejudice to rights 
of appeal from all adverse rulings of Court as 
to any party, etc. as indicated. Pollack, J. 


Pre-trial before Pollack, J. 
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DOCKET ENTRIES 
Proceedings 


Filed JUDGMENT #76,673. Ordered that 3rd pty 
complaint as to 3rd pty detit. OVE SKOU .s dis- 
missed, and same recover its expenses, etc.; 
Ordered that pltff have judgment against deft. 
Flota Mercante Gran-Colomviana, S.A. in amt of 
$39,179.25 with costs to be taxed/Ordered that 
deft/3rd pty pltff Flota Mercante Grancolombiana, 
S.A. nave judgment against 3rd pty deft. Inter- 
national Tezminal Operating Co. Inc. in amt of 
$1,000, with costs to be taxed. Clk. (mn) 
Ent. 7/14/76 


Filed Pitf#'s Proposed Findings of Fact & Defts' 
& 3rd pty pltffs' counter proposed findings of 
fact. 


Filed Trial Memorandum of Third-Party Deft, 
Ove Skou. 


Filed Trial Brief of 3rd pty deft. International 
Terminal Operating Co. Inc. 


Filed Memorandum of Law submitted on behalf of 
Deft & 3d pty pltff Flota Mercante Grancolombiana 
s.S. 


Filed Pltff's trial brief. 


Filed Deft & 3rd pty pltff/s proposed findings of 
ultimate facts as between itself & 3rd pty defts 
in accordance with 65 F.R.D. 475, 481. 


Filed transcript of record of proceedings, dated 
5/18/76 


Filed transcript of record of proceedings, dated 
5/19/76 


Entered Bill of costs 5/19/76 in amt of $451.21 
on Judg #76,673 


Filed deft & 3rd pty pltff Flota Mercante Gran- 
colombiana, S.A. Notice of Appeal from decision, 

order, findings & conclusions dated 7/9/76 and 

Judgment filed on 7/13/76 (biailed copy to Pur- 

rington & McConnell, Haight, Gardner, Poor & 

Havens & Hill, Rivkins, Carey, Loesberg & O'Brien, 5 
Esqs on 8/9/76) 


iat cast tent epee remem ast iat Mar emai, snes cuss aes, Aes: 
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DOCKET ENTRIES 


Proceedings 


Filed Bond in sum of $250. (Aetna Insurance 
Company) 


Filed Pltff's Notice of Appeal from Final Judg- 
ment of 7/16/76 with respect to limiting Judgment 
in favor of pltff against deft & 3rd pty DLELE 

to $39,179.25 (Mailed copy to Renato C. Giallorenzi, 
Haight, Gardner, Poor & Havens, Esqs on 8/16/76) 


Filed 3rd pty deft. Ove Skou Cross Notice of 
appeal from Findings & opinion on 7/9/76 and 

Final Judgment on 7/13/76 awarding judgment in 
favor of pltff & limiting judgment against 
International Terminal Operating Co. Inc. to 
$1,000. (imailed copy to Renato C. Giallorenzi. 
Hill Rivkins Carey Loesberg & O'Brien & Purrington 
& McConnell on 8/20/76) 


Filed 3rd pty deft. International Terminal 
Operating Co. Inc. Notice of Appeal from Findings 
& Opinion of 7/9/76 & Final Judgment of 7/13/76 
re: Awarding judgment in favor of pltff; awarding 
judgment in favor of 3rd pty Geft. Ove Skou; and 
awarding Judgment against International Terminal 
Operating Co. Inc. in amt of $1,000.00 (Mailed 
copy to Haight, Gardner, Pocr & Havens, Renato 

C. Giallorenzi & Purrington & McConnell Esqs. 


on 8/25/76) 


Filed Notice that the Record on Appeal has been 
Certified and Transmitted to the U.S.C.A. 


Filed Notice that the Record on Appeal has been 
Certified and Transmitted to the U.S.C.A. 
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STIPULATION. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Tr seu aa Yarn) Ws TSU ISDIBOA I UL SIGURGAIEL sate aS er x 
VANA TRADING CO., INC., $ 
Plaintiff, 
Vile ; 
THE SS Mi" SKOU , her engines, boilers, 
ete, and FST MRRCANTE GRANCOLOMBIANA, 75) GLY. 1278 (MP) 
bie 9 5 
Mefendant and Third- 
Party Plaintiffs, STIPULATION 
Was i 
OVE SOU and INTERNATIONAL TERMINAL 
OPERATING CO., INC., ‘ 
Third Party Defendants. 
Fe ee Se 


It is hereby stipulated and agreed by and between the 
undersigned attorneys for the parties herein, without prejud- 
ice to the rights of appeal from ail adverse rulings of the 
Court as to any party, including the allocations of fault 
implicit in the following liquidations, that 

(1) the total loss was $78,358.50 and 

(2) it cannot be determined from the evidence the degree 
of fault allocable to each party and, in accordance with the 
rule of damages as stated by the Court at the trial of this 
case, the partics consent to divide the damages equally 


subject to appeal and 


8a 


STIPULATION 


(3) which results’ in recovery by plainti£f£ of $39,179.25 
against der:.ndant, Flota and defendant Flota is entitled to a 
recovery or °1,000.00 against International Terminal Operating 


CO.) (TNE |. 


DATED’: 


PURRINGTON & McCONNELL 
Attorneys for Plaintiff 


BY: 
AK Member of the Firm 
40 Wall Street 
New York, New York 10005 
(212) WH. 3-5757 


RENATO C. GIALLORENZI, ESQ. 
Attorneys for Defendant - Third- 
Party Plaintiff 


BY: 
“67 Broad Street — 
New York, New York 10004 


HILL, RIVKINS, CAREY, LOESBERG & 
O'BRIEN 

Attorneys for Third-Party Defendant 
International Terminal Operating Co. 


BY: 
“96 Fulton Street | 
New York, New York 


So Ordered: 


ie ane ae 
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FINDINGS AND OPINION BY MILION POLLACK, U.S.D.J. 
UNITED STATES DISTRICT COURT é 
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SOUTHERN DISTRICT OF NEW YORK 


VANA TRADING CO., INC., 
Plaintiff, 


Vv. 
'S.S. "METTE SKOU", her engines, boilers, 


etc., and FLOTA MERCANTE GRANCOLOMBIANA, 
S.A., 


75 Civ. 1278(MPy 
Defendants and 


Third Party Plaintiffs, Hy 3s 


Vv. 


OVE SKOU and INTERNATIONAL TERMLAJAL 
OPERATING COs, INC., 


Third Party Defendants. 


FINDINGS AND OPINION 


MILTON POLLACK, District Judge. 


~j- 
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FINDINGS AND OPINION BY MILTON POLLACK, U.S.D.J. 


APPEARANCES : 


’ 


PURRINGTON & McCONNELL 

Attorneys for Plaintit£e 

40 Wall Street 

New York, N.Y. 10005 

By: John H. McConnell, Esq. and 
Stephen A. Agus, Esq. 


GIALLORENZI & STILES 

Attorneys for Defendant and Third Party Plaintiff 
67 Broad Street 

Now York, N.Y. 10004° 

By: Renato C. Giallorenzi, ESq. 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Third Party Defendant (Ove Skou) 
One State Street Plaza 
New York, N.Y. 10004 
By: Moo. be Orchis, HEsq., 
Chester D. Hooper, Esq. and 
Vincent M. De Orchis, Esq. 


HILL; RIVKINS, CAREY, LOESBERG & O'BRIEN 
Attorneys for Third Party Defendant 
(International Terminal Operating Co., Inc.) 
S6 Fulton Street 
New York, N.Y. 10038 
By: Martin B. Mulroy, Esq. and 
Bruce J. Hector, Esq. 


IN ira ters 


lla 


FINDINGS AND OPINION BY MILTON POLLACK, U.S.D.J. 
MILTON POLLACK, District Judge. ip Rab 


ai " : 22} 


This admiralty cargo suit was brought by Vana Trading. 
2 a‘ 


Co. (hereinafter "Vana") against the S/S Mette Skou and its 
time-charterer, Flota Mercante Grancolombiana S.A. (herein- 


after "Flota") for alleged damage and loss to a shipment 


ry 
» 


cf 5,000 cartons of Colombian yams. Lic impleaded the 
owner of the vessel, Ove Skou, and the stevedoring company — 
at New York, International Terminal Operating Co., Inc. 3 
(hereinafter "I.T.0.") as third party defendants. oe 

The S/S Mette Skou was time chartered by Flota from 
her owner, Ove Skou, on a Time Charter form approved by the’ 
New York Produce Fxchange, with some changés, which was 
dated April 26, 1974. 

The yams in question were shipped late in the season 
from Colombia, South America. They had matured in November 
or December 1973, months before shipment, but were not 
shipped at that time. Instead they were allowed to remain 
in the ground Sent November or Decenber 1973 until they 
were harvested in March 1974. .After harvesting, they ~ 


remained in the storage sheds before they were finally 


packed into the cardboard cartons used for shipping. 


-2- 
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FINDINGS AND OPINION BY MILTON POLLACK, U.S.D.J. 


* On June 15, 1974, the yams were individually 
wrapped in unprinted newspaper and packed into the ieee. 
‘board boxes which contained only two hand holes and a si 
slit for ventilation. The yams were trucked to -Cartegena,; 
Colombia. After storage in a government warehouse, they “ 
were brought to the pier on June 18, or 19, 1974, subsequent. : 
fo the vessel's arrival. 

When the Mette Skou arrived at Cartegena, the 
Charterer informed the vessel's officers that the Charterer 
had booked 5,000 cartons of yams. At that time, only the 
deep tanks on the vessel were empty and available for 
cargo. The shipper cxamined the deep tanks and the ventil- 
ation system which serviced the deep tanks, and did not 
object to the storage of the yams in the deep tanks. 

At the time that the yams left Cartegena, Colombia, 
defendant Flota delivered to the shipper's forwarding sues 
a bill of lading numbered 1, dated at Cartegena, Colombia, 
June 1974 and signed by Flota's authorized Cartegena Agents, 
which recited receipt in apparent good order and condition 
of the 5,000 cartons of yams consigned to the order of Vana 
at the Port of New York. The Bill of Lading was exesuted 


’ 


by Flota's authorized Cartegena agents on behalf of Flota; 


mie es 
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FINDINGS AND OPINION BY MILTON POLLACK, U.S.D.J. 
URGE BR Me 


ana for and on behalf of the Master of the: S/S matte, Skout 
, ey ms y 
The Instituto Colombiano Agropecuario of the Republic of. 
: - ‘a . 
Colombia's Ministry of Agriculture issuéd a certificate 


stating that the yams were found to the best of the 


inspector's knowledge to be substantially free from . 
injurious diseases and pests, and were believed evade 
to the current phytosanitary regulations of the ited” 
States. 4 

The proof showed that the shipment cesatlne WEOS 
two other shipments of yams vere loaded aboard the S/S 
Mette Skou, under deck and stowed in the port and star- 
board No. 3 hatch deep tanks at the direction of the .. 
Master. 

The cartons of yams were stowed 10-13 tiers high 
with 2x4's between every third tier. The cartons were sét 
out about eight to nine inches from the wings of the tanks 
with air channels both fore and aft and athwart ship each’ 
about six to ten inches wide. Ventilation was provided 
by two six inch service pipes which extend at the sides° 
to the main deck. The electrically-operatéd ventilation 


system for the deep tanks was run continuousiv through the 


entire voyage until the yams were discharged at New York. 


li 
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FINDINGS AND OPINION BY MILTON POLLACK, U.S.D.J. 


2 . ’ 


AY alan torn ee 
* when ‘the vessel arrived in New-York on July ‘l, 1974° 


as 6 0700 hours: request was made by ‘the vessel's officers 
‘to -the Charterer, Flota, and to 1I.T.O., the defendant 
stevedore, to begin discharge of the yams immediately 
after arrival. New York was experiencing a heat wave at. 


the time. However, Flota and I.T.O. failed to begin dis- 


charge of the cargo until July 2, 1974. After discharge 


* 


the ‘cartons were placed in I.T.0.'s warehouse, which was 


not adequately ventilated. 


The yams were delivered by 1.7.0. on behalfvo£ Flota 
in a damaged and cooked condition. At the time of delivery 
the yams exhibited excessive heat, moisture, sprouting and 
tissue breakdown. The plaintiff claimed that it attempted | 
to sell the yams to various wholesale dealers but was wi 
successful ieiuncwe the yams were damaged and decayed. The’ 
plaintiff also claimed that it dumped the yams but the 
evidence was inconclusive concerning the extent of the 
dumping involved. 

Pursuant to the terms of the charter party, the © 


Charterer had the entire responsibility and authority for 


the load, stow and trim of the cargo under the supervision 


a 
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i 4 
’ A 4 


of the Captain. The charter party did not warrant or 
‘ ; t rm. § 

express that the No. 3 deep tanks ,weré suited ‘for ‘thei , 
carriage of yams, and as between the owner of the vessel 
and the Charterer, the decision to load yans in the No.3 
deep’ tanks was ultimately made by the Charterer. a 
participation of the officers of the vessel in the loading 
was as the agents for the Charterer ‘“Flota, and not for the 
elie. Mgehinen Ce. AN, peekend, 402-228 30 (2a cir; 
1972); International Produce, Inc. v. §.S. Frances Salman, 
1975 A.M.C. 1521 at 1944-5 (8.D.N.¥. 1975). 

The evidence satisfactorily establishes that the 
ship was not unseaworthy; that ventilation was not warranted 
in the charter party but in fact existed ‘and that the 
ventilation was appropriate in the deep tanks for the 
shipment of merchantable cargo delivered on board in.g604, 
condition, properly packed and wrapped. Consequently, the’ 
third party claim of Flota against Ove Skou cannot be 
sustained and is to be dismissed with costs to be assessed 
against Flota. Ove Skou is entitled to recover sieoks : 


expenses the amount of which has been agreed upon by the 


parties to be $ 9,036.24. 
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" plaintiff must, in order to make out a prima facie “ 
} ie 4 ‘i 4 


4 


case against Flota, the Charterer, ‘prove by a preponderance | 
of the credible evidence that the yams were Aeliveret to 
the vessel in good order and condition. North American | 
Steel Products Corp. v. Andros Mentor, 1969 A.M.c. 1482. 
(6 .D0.N.¥. 1967). The burden is on the plaintiff to show 
that the perishables were free of latent pathological 
‘disease or injury. J. Howard Smith, Inc. v. §.S. Maranon, 
S01 #.24 1275 (2d Cir. 1974), cert. denied, 420 0.8. 975 
(1975). That burden was carried by the plaintiff, since 
the preponderance of the credible evidence, ineluding the 
testimony of experts and others who inspected the vane in 
New York, as well as the proof concerning the condition and 
Handling of the yams in Colombia, demonstrated that the 
damage suffered by the cargo was caused by the conditions 
to which it was subjected in transit, and not by any 
inherent defects. 

There is a.suggestion from the defendants, that the 
yams may nonetheless have suffered from some inherent vice 


and it is unclear that they did not. However, no finding 


can be made that there was inherent vice. The most that 
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: for : A 
can. be said is that the yams were in sitsceptibie ‘esmgiclot 
for, ‘the results which followed thete preparation | ‘fox ees 


* w ciye 


ment; stowage, transportation, delayed discharge, ‘ypzeh, 


housing and delivery. What happened in the “pactednbiaha sty 
handling of the yams after their collection’ for: tréisporta- 
tion gives a firmer iriere. ze of the basis of the damage 
occasioned. 

The yams had been packed in cartons that may!-be- 
described as non-breathing and had been wrapped in news- 
print, an unsuitable wrapping for such a commodity, which 
produced a cooking effect. They were then stowed in the 
deep tanks some 13 tiers high and subjected -to a measure 
of heat which caused the yams to continue the cooking 
process and decay. Any of these circumstances alone 


a ' ak 
probably would not have resulted in the damage. ‘Their 


a 
combination, together with the conduct of I.T.0. as here- 
‘after indicated, brought om the destruction of the yams 
to the major extent that has been established. Thus, +», '¢. 


the damage was due to a combination at least of the circum- 


stances created or contributed to by the shipper and the". 


charterer and was enhanced by the manner of performance: of 


I.T.0. of its obligations. 
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In removing the sakinw and storing them until 
i 
delivery, I.T.O. negligently destroyed further quantities 
of the commodity by its harsh handling in the removal 
causing the collapse of cartons and damage to contents 


and by the subsequent unventilated seecues of the commod- 
, 
ity until delivery to the consignee. 1.7.0. thereby 
contributed to and aggravated the fault assessable against 
Flota in a measureable amount but here again, one that 
can only be estimated. 
When there is concurrent fault in the fashion 
described the loss oceasioned thereby does not entitle 
a shipper to whom some of the fault is attributable to 
cli.im a recovery for the full value as a oveuitan for its 
fault. The rule is clear tnat when two or more parties 
nave contributed by their fault to cause property damage 
in a maritime cargo situation, liability for such damage 
is to be allocated among the parties proportionately to 
‘ 
the comparative degree of their fault and that liability 
for such damage is to be allocated equally only when the 


parties are equally at fault or when it is not possible 


fairly to measure the comparative degree of their fault. 
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See United States v. Reliable Transfer’ Co., ‘421 U.S. 397). 


411 (1978); Selcamerica, Inc. v. S.5. Barberbrook, 390 F. 


Supp. 462 (S.D.N.¥. 1975). 


‘ 4 
ad 


{he Court is called upon to fix the damages under 
the well-settled rule that where there are wrongdoers 
and there is uncertainty, the risk of the uncertainty. - 
which wrong has created will be resolved from the circum- 
stances in the best way possible by the trier of fact. 
See Perma Research & Developme. . vo. v. Singer Co., 
wo. 79-7362 (24 Cir., July i, 1976). Such a vepoioeiGn 
h-. been applied in the admiralty context. See, €.g9., 


Petition of M/\ Elaine Jones, 480 F.2d 11, 723-24 (Sth 


Cir. 1973), modified on_other grounds, Si3 F.2a 911; 
cert. denied, 423 U.S. 640 (1975). 

In connection with that doctrine, the liability 
of 1.7.0. to Flota represents a claim over by Flota to» 
the extent that 1.1.0. contributed to the damage. It does 
not increase the amount of the plaintiff's claim but is an 


element in determining the comparative fault-of Flota and 


1.7.0. 


‘ 


At the suggestion of the Court, the parties sought 


-10- ccniammceneit 
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* 


bs determine and = the respect! ve liabjlity. They ‘have: 
stipulated and agreed amon chemselVes, without ee 
to their rights of appeai from al! adverse rulings oe kee 
Court as to any party (ineluding the allocations of ahs 
implicit in the amounts referred to hereafter) that bee 
total compensable loss involved to the consignee was 
$78,358.50. They have alsc goveed that the se hnee of 
fault allocable to each party cannot be determined to a’: 
mathematical certainty from the evidence, and jn accord— 
ance with the rule of damages stated by the Court, the 
plaintiff and defendant have consented to divide he’ 


st 


damages equally subject to the aforement ioned appeal oy 
which Flota will claim that it does not awe ene award. 
results in a recovery by the plaintiff in accordance’ 
wich the stipulat+.on of the parties of $39,179.25 which : 
_phali be: inclusive of interest but subject to costs’ against 
tne defendant Blota. Finally, the defendant oi ota and. a 
‘ 
third-party defendant I.T.O. have agreed that the iatter's 
liability should be assessed at $1,000 which shall be | 


“ 


inclusive of interest but subject to costs in favor oft 


Flota. 
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fe ce TOU MSE 
To summarize, siaouent of aismiagal ig sponcheatte 


ee j iN, : 
on hatale of Ove ‘skou as against Figéa ‘and ‘de shalt} fed 
cover its expenses and Geeneet fees which es agreed, to, 
a 
cinaude He tHE sum of $9,0%. 24 inclusive’ pt interest and. 


byape tere 


costs. os el ae 
The plaintiff, Vana Trading, uel recover agaihst, 

Flota the sum of $35,179.29 with costs to be anes “and* 

‘Plota in turn shall recover against I.T.O. the ee 


$1,000 with costs to be taxed. ic 8 


4 


The parties entitled to such recoveries shall have 


a vt. 


execution therefor. 


cs a) 
4 ‘ 
The foregoing together with the decision of May 19,: 


1976 shall constitute the findings of fact and conclusiéns 
of law required by Ped, Ro Civ. Ps 52 (a). 


SO ORDERED. 


oe hs Milton Pollack <S 
U.s. District Judge ee 


es 
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JUDGMENT. 


om 


LOATH, 


UNITED STAYTssS DIstRICY GouURT 


SOUTHERN LISCRIUT OF NeW YORK ee oe 
, - @ ~~ we - = o-— = @e 2pm ee @o a we “© ws 2 « @ D4 e 
VANA TRADING CO., INC. 
fy’ : 75 Civil 1278 (MP) 
x Plainviff 
Nie -against- : 
S.S. "METTs SKOU", her engines, boilers, JUDGMgNT 
Ri etc., and FLOTA MERCANT“ GRANCOLOMBIANA f, 4 7 3 
S.A. : # 2 > 
Defendants and 
Le. Third Party Plaintiffs, 3 
q ~against- : 


OVe SKOU and INTHRNATLONAL TutRMINAL 
OPERATING CO., INC. 


Cela ae 
ete, 


Third Party Defendants 


= 


ca Sferitier . Be 
z As fede 7 


4A 


The issues in the above entitled action having been brought on 
regularly for trial, before the Honoraple Milton Pollack, United 
States District Judge, on may 17,13,19 and 20, 1976, and at the 
conclusion of the evidence the Court having reserved decision, and 
the Court thereafter on July 9, 1976, having hanaed down its 


opinion, const tuting its findings of fact and conclusions of law, 


it is, 


A -_f C9? e 
Foun: as 


Le of 
LN 


ORDERED, AVJUDGsD and DEC ink: fhat the Third party complaint 
as to third party defendant OVs ShOU be and it is hereby dismissed, 


and that OVH SKOU shall recover its expenses and counsel fees 


b 
Md 


AOE ccna KE 
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against defendant/third party piaintiff FLOTA MeRCANTE GRAN- 
COLOMBIANA, S.A., in the amount of $9,036.24., inclusive of interest 
and costs, and it is further, ‘ 

ORDERED, ADJULGED and DECKHED: That plaintiff VANA TRAD( NOG 
CO., INC., have judguent against defendant FLOTA MURCANTE GRAN- 
COLOMBIANA, S.A., in the amount of $39,179.25., with costs to be 
taxed, and it is further, 

ORDERED, ADJUDGED and DECREED: That defendant/third party 
aE FLOTA MERCANTES GRANCOLOMBIANA, S.A., have judgment 
ageinet third party defendant INTRRHATIONAL TERMINAL OPERATINC CO., 


Ins., in fhe amount of $1,000,, wi th costs to be texed,. 


patos a zope. iy * | , 
at & * gh : thd <a. Fie ba®& af ss bos 


s “pt NAB 
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NOTICE OF APPEAL OF DEFENDANT AND THIRD-PARTY PLAINTIFF, 
FLOTA MERCANTE GRANCOLOMBIANA, S.A. 
_4 
| UNITED STATES DISTRICT COURT { 


SOUTHERN DISTRICT OF NEW YORK 


see ewer ses een eee wen meee eee enn eee ee Ee SS 


VANA TRADING CO., INC., 
Plaintiff,- - 


i - against - : 

| : 75 Civ. 1278 (MP) 

| $.S. "METTE SKOU", her engines, boilers, : 

(  ete., and FLOTA MERCANTE GRANCOLOMBIANA, » NOTICE OF APPEAL ON BEHALF. 
| : OF DEFENDANT & THIRD- 


S.A., : 
| : PARTY PLAINTIFF, FLOTA 
} Defendants and : MERCANTE GRANCOLOMBIANA, 


Third-Party Plaintiffs, -. —e 


- against - 


| OVE SKOU and INTERNATIONAL TERMINAL OPERATING | 
| B., INC:, : | 


Third Party Defendants. /. 


eee em ewe eee eee eee oO OOO OE ORE SS OST ONS 


PLEASE TAKE NOTICE, that the Defendant & Third Party Plaintiff, 


FLOTA MERCANTE GRANCOLOMBIANA, S.A., hereby appeals to the United States | 
| 
| 


Court of Appeals for the Second Circuit, from the decision, order, findings 


and conclusions, dated July 9. 1976 and a Judgment herein filed on July 


13, 1976 in the United States District Court for the Southern District of 
New York with respect to the following: 

ting Judgment in favor of the Plaintiff against the Defendant 
ff, FLOTA MERCANTE GRANCOLOMBIANA, S.A.; denial of 


& Third Party Plaintiff, FLOTA MERCANTE | 


Gran 


and Third Party Plainti 


| indemity in favor of the Defendant 
Third Party Defendant, OVE SKOU, and 


rty Plaintiff, 


| GRANCOLOMBIANA, S.A. against the 
limiting indemnity in favor of the Defendant & Third Pa 


FLOTA MERCANTE GRANCOLOMBIANA, S.A., against the Third Party Defendant siren. 


NATIONAL TERAENAL OPERATING CO., INC, te One Thousand ($1,000.00) Dol tars. 


DATED: NEW YORK. NEW YORK 
August 6, 1976. 


" 
i 
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NOTICE OF APPEAL OF DEFENDANT AND THIRD-PARTY PLAINTIFF, 


TO: 


FLOTA MERCANTE GRANCOLOMBIANA, S.A. 


RENATO C. GIALLORENZI 

Attorney for Defendant & Third 
Party Plaintiff, FLOTA MERCANTE 
GRANCOLOMBIANA, S.A. 


67 Broad Street 
New York, New York 10004 
(212) 425 1773 


PURRINGTON & McCONNELL 
Attorneys for Plaintiff 
40 Wall Street 

New York, New York 10005 


Haight, Gardner. Poor & Havens 

Attorneys for Third Party Defendant, 
OVE SKOU 

One State Street Plaza 

New York, New York 10004 


Hill, Rivkins, Carey, Loesberg 

& O'Brien, Esqs. 

Attorneys for Third Party Defendant, 
INTERNATIONAL TERMINAL OPERATING CO., INC. 

96 Fulton Street 

New York, New York 10038 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


VANA TRADING CO., 
Plaintiff, 
~against- NOTICE OF 
APPEAL 
SS “METTE SKOU", her engines, 
boilers,{ etc., and FLOTA 78 Civ. 1278 
MERCANTE GRANCOLOMBIANA, S.A., (MP) 


Defendants & Third- 
Party Blaintiffs, 


~against- 


OVE SKOU, and INTERNATIONAL TERMINAL 
OPERATING CO., INC., 


Third-Party Defendants. 


Notice is hereby given that OVE SKOU, a third-party 
defendant in the above-captioned matter, hereby appeals to the 
United States Court of Appeals for the Second Circuit from 
the Findings and Opinion filed in this action on July 9, 1976, 


and the Final Judgment entered on July 13, 1976, with respect 


3 AE AOR ENE EEO AES BERNE 5 8, iy Ete mT 8 
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CROSS NOTICE OF APPEAL OF THIRD-PARTY DEFENDANT OVE SKOU 


to: awarding Judgment in favor of plaintiff; and limiting 
judgment against INTERNATIONAL TERMINAL OPERATING CO., INC., 
to $1,000.00. 


Dated: New York, New York 
August 19, 1976 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Third-Party 
Defendant - OVE SKOU 


By 
A Member of the Firm 
One State Street Plaza 
New York, New York 10004 
Tel.No. 344=@6800 


TO: CLERK OF THE UNITED STA‘!S 
DISTRICT COURT - FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


RENATO C. GIALLORENZI, ESQ. 
Attorney for Defendant & Third 
Party Plaintiff - FLOTA MERCANTE 
GRANCOLOMBIANA S.A. 
67 Broad Street 
New York, New York 10004 


HILL, RIVKINS, CAREY, LOESBERG & O*BRIEN 
Attorneys for Third-Party Defendant 
INTERNATIONAL TERMINAL OPERATING CO., INC. 
96 Fulton Street 

New York, New York 10038 


PURRINGTON & McCONNELL 
Attorneys for Plaintiff 
VANA TRADING CO., INC., 
40 Wall Street 

New York, New York 10095 
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CROSS NOTICE OF APPEAL OF THIRD-PARTY DEFENDANT 
INTERNATIONAL TERMINAI, OPERATING CO., INC. 


UNITED STATES DISTRICT COURT 
SOUTHERN BESTEST OF _— FORK 


0 EF EAE OEE DO FO ED GE ED ET HID AH Hs OH He Rt HO eee eS a 


VANA TRADING ©O., INC., 
Plaintiff, 


- agpinet - 


$8 "METTE SxKOU", her engines, : 


eoLsaee. etc., and FLOTA MERCANTZ CROSS 
GRANCOLOMBIANA, S.A.» ROTICE © 
APPEAL 
Defendants « Third- t 
Party Plaintiffs, 
7% civ. 127€ 
~ against - (MP) 


OVE SKOU, and INTERNATICRAL TERMINAL 
OPERATING CO., INC., 


Ti rd-Party Defendants. 


Se SAS eo GBewe we OAD Se EP MOD SO CE Ay A td OH HH OD EE Ow SP De we wane X 


Notice is hereby gi en that INTERNATICNAL TERMINAL 
OPERATING CO., INC., a third-party detentact in the abe e 
captioned matte-, hereby appeals to the Un'!ted States 
court of Appeale for the Second circuit fom the Pind ags 
and Opinion filed in this action on July 9%, 1976, and the 
Final Judgment entered on July 13, 1976, with respect t>: 
awarding Judgment in favor of plaintiffs awarding Judgeent 


im faver of third-party defendant, OVE SXOU; and awe -ding 
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CROSS NOTICE OF APPEAL OF THIRD-PARTY DEFENDANT 
INTERNATIONAL TERMINAL OPERATING CO., INC. 


Jedgment ageinst INTERNATIONAL TERMIBAL OPERATING CO., Ic., 
in the amount of $1,000.00. 


Dated: Mew York, New York 
August 23, 1976 


HILL, RIVKINS, CAREY, LOEBSBERO « 
O' RRI EM 
Attorneys for Thicd-Pa-ty Defendant 
INTERNATIONAL TERMINAL OPERATING 
cO., Inc. 


By S 
r ¢ t bat 


OF Pulton Street 
Mew York, New York 1003F 
Tel. No. 233-6171 


TO: CLERK OF THE UNITED STATES 
DISTRICT COURT - FOR THE 
SOUTHERN DISTRICT °° NEW YORK 
Foley Scuare 
New York, New York 


HAIGHT, GARDNER, POOR - HAVENS 
Attorneys for Thi -d-Pa ty Defendant 
OVE SxOU 

Cne State Street Plaza 

New York, New York 10005 


REWATO C. GIALLORENZI, ESQ. 
Atto ney for Defendant - 
Tnird-Pacty Pleintiff - FLOTA 
MERCANTE GRANCOLOMBIANA S.A. 
67 Broad St-eet 

Nex Yok, New York 10004 


PURRINGTON * McCONNELL 
Attorneys fo- Plaintiff 
VANA TRADING CO., INC., 
4Q Wall Street 

New York, New York 10005 


a 
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UNITED STATES DISTRICT COURT 4 
SOUTHERN DISTRICT OF NEW YORK 


VANA TRADING CO., INC., 


Plaintif€, | ship 


-against- 
75 Civ. 1278 
SS "METTE SKOU", her engines, : (MP) 
boilers, etc., and FLOTA 
MERCANTE GRANCOLOMBIANA, S.A-, : oH 
NOTICE OF APPEAL 


Defendants and 
Third-Party Plaintiffs, 


-against- 


OVE SKOU, and INTERNATIONAL TERMINAL 
OPERATING CO., INC., 


Third-Party Defendant. 


Notice is hereby given that VANA TRADING CO., INC., 
the Plaintiff above named, hereby appeals to the United 
States Court of Appeals for the Second Circuit from the 
Findings and Opinion filed in this action on July 9, 1976 
and the Final Judgment entered in this action on the 
thirteenth (13th) day of July, 1976, with respect to: 


limiting Judgment in favor of the Plaintiff against the 


wo 


SIR A RE RE RTE PSSM eee cera iepitelenhetiabenimgn 
a caitaeli eretesdaehetahel neeiceee tenets dedineanedienehepaantindeatnabeatahaeenttiedenhinaneetlitmetaadedeaeinaiendnedicadaeten oe~ 
2 Sekodtel each aie aac achatindiededsateieendie’ 
oe em teense nw « - os em 
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PLAINTIFF'S NOTICE OF APPEAL 


Defendant and Third-party Plaintiff FLOTA MERCANTE 


GRANCOLOMBIANA, S.A. to $39,179.25. 


Dated: New York, New York 
August 11, 1976 


PURRINGTON & McCONNELL 
Attorneys for Plaintiff 


John Hay McConnell 
BY: : 


WMember of the Firm 
40 Wall Street 
New York, New York 10005 
(212) WH.3-5757 


ro: RENATO C. GIALLORENZI, ESQ. 
Attorney for Defendant & Third Party Plaintiff, 
FLOTA MERCANTS GRANCOLOMBIANA, S.A. 
67 Broad St t 
New York, york 10004 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Third-Party Defendant, 
OVE SKOU 

One State Street Plaza 

New York, New York 10004 


HILL, RIVKIN, CAREY, LOESBURG & O’ BRIEN 
Attorneys for Third-Party Defendant, 
INTERNATIONAL TERMINAL OPERATING CO., INC. 
96 Fulton Street 

New York, New York 10038 


a 


| BEST GOPY AVAILABLE 


a 
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elas EXCERPTS FROM TRANSCRIPT. 


THE COURT: Do I have an agreed to pretrial 
order, or is this proposed findings of fact, et cetera? 
Are these the ones you discussed the other day subject 
to certain modification? 

MR. McCONNELL: They are, your Honor. 

THE COURT: What are the names that have been 
modified? 

MR. MCCONNELL: Insofar as I am aware, your 
Honor, the defendant and third-party plaintiff wishes to 
withdraw his agreement to paragraph 17 in the plaintiff's 
proposed findings. I am unaware of any other changes in 
the rest of the document, your Honor. 

THE COURT: Is that right? Is paragraph 17 the 
only proposed finding and counter proposed finding that is 
withdrawn? 

MR. MCCONNELL: As far as I am aware, 1-38 
as it relates to the plaintiff's case, your Honor. 

THE COURT: Yes. I am asking whether that 
is the situation. 

MR. McCONNELL: That is the situation as far as 
Ove Skou, your Honor. I understand Grancolombiana has an 
addicional contention it wants to submit. 


THE COURT: I will take a brief statement of 


matters that are agreed upon, and then briefly the 


: 2 2 SS 
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disagreements by each side. 

MR. MCCONNELL: Thank you, your Honor. The 
stipulated facts with respect to the plaintiff's case, 
your Honor, are that the plaintiff Vana Trading Corporation 
is and was at all material times a New York corporation. 
The defendant Flota Mercante Grancolombiana, S.A., is and 
was at all material times a foreign corporation doing 
business in New York and was a common carrier 
of merchandise by water for hire. At all material times 
herein Flota was the time charterer of the vessel S.S. 
Mette Skou, which was owned by the third-party defendant 
Ove Skou. On June 19, 1974, at the port of Cartagena, 
Colombia, the shipper Exportadora Andina Ltda. delivered 
to the defendant Flota a shipment of 5000 cartons of 
Colombian yams for carriage to the port of New York. 

Each carton contained about 25 kilos net weight of yams. 

The defendant Flota delivered to the shipper's 
forwarding agent a bill of lading numbered 1, dated at 
Cartagena, Colombia, 19 June 1974, and signed by Flota's 
authorized Cartagena agent, which recited receipt in 
apparent good order ana condition of 5000 cartons of yams 
consigned to the order of Vana at the port of New York. 

The bill of lading was executed by Flota's 


authorized Cartagena agents on behalf of Flota and for and 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE | 


oo. Real 
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and behalf of the master of the S.S. Mette Skou. The 
I.C.E. of the Republic of Columbia's Ministry of needs! 
issued a certificated Certificata Sanitario Number 066 

on June 19, 1974, stating that the yams were found to the 
best of the inspectors' knowledge to be substantially 

and were believed 


free of injurious disease and pests 


to conform to the current sanitary regulations of the 


United States. ; 

The §.S. Mette Skou thereafter sailed from 
Cartagena and arrived at the port of New York on or about 
July 1, 1974. The jams were discharged from the Mette 
Skou by Flota's stevedore contractor, third-party 
defendant International Terminal Operating Company, Inc. 

The plaintiff Vana on duly 2, 1974, was the | 
holder of the bill of lading herein and was the bona fide 


purchaser of the value of the ship by reason of payment 


for the yams in the sum of $25,000 against letter of credit | 


number LC-891365, dated September 11, 1975, amended | 

January 189,°1974, issued by Colombia for the bank of ) 

Vana to the benefit shipper of Exportadora Andina, Ltda. 
Your Honor, the disputed areas with respect to 


the plaintiff's contentior.s are, A, that the shipment, 


together with two other shipments of yams, was loaded 


aboard the S.S. Mette Skou under deck and stowed in the 


nz 8 8 8 
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port and Starboard number 3 hatch deep tanks at the 
direction of the master. 

Your Honor, insofar as that statement goes, 
there is no dispute by the defendant the defendant has 
disputed that contention because it wishes to add the 
words "and with the consent of the shipper" to that conten- 
tion. 

THE COURT: In other words, there is no dispute 
that the shipment was stowed under deck. 

MR. McCONNELL: And in the number 3 hatch 
deep tanks. 

THE COURT: At the di:ection of the master. 

Who claims it was the direction of the master, the plaintiff 
or the defendant? 

MR. MCCONNELL: I claim it and the defendant 
also claims this, your Honor. 

MR. HOOPER: May I eae just to clarify that 
one point? What “ir. McConnell is now reading is between 
the plaintiff and the defendant charterer. The defendant 
shipowner does not agree that the master directed that 
the yams be stowed in the deep tank. 

THE COURT: What does the shipowner say in 
that regard? 


MR. HOOPER: In that regard, your Honor, the 


career eee aE a ae — 


22 
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shipowner says that the master arrived with his vessel in 

Cartagena with the only available space being the deep 

tanks, that he was not notified that he was going to 

receive yams until he arrived at Cartacena, and that he 

had stowed cargo in the previous port which would have 

blocked stowage of other cargo in the deep tanks. When 

he got to Cartagena and understood that there were to be 

yams stowed in the deep tanks, he told the charterer 

and the ship's representatives that the only space available 

was the deep tanks; that if he really wanted to stow the 

yams in a place other than the deep tanks that the sceaanren' 

could shift a cargo of coffee in the aeep tariks and allow the 

yams to be stowed in the tween decks. | 
However, this would have involved the expense 

of shifting and also would have delayed the vessel. The 


charterers didn't want to do this, so the cargo was stowed 


in the deep tanks. 
THE COURT: In other words, the only space 
available was the deep tanks and unless cargo abovedeck 
could be shifted -- 
MR. McCONNELL: In the 'tween decks, your 
Honor. | 
MR. HOOPER: Coffee had been in the 'tween 


deck protected from the shift. They'd have to shift about 
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a thousand bags of coffee to allow the yams to get into 
the deep tanks. But if they wished to stow all the coffee 
in the deep tanks to allow the yams to be stowed in the 
"tween, then I think they would have had to shift about 
5000 bags of coffee, which I believe would have delayed 
the vessel about a day and a half. 

THE ‘COURT: Mr. McConnell) do you acknowledge 
that those are the facts as debdead by Mr. Hooper? 

MR. MCCONNELL: Your Honor, I acknowledge the 
fact that the coffee would have had to have been shifted 
to the deep tank in order to load the yams in the lower 
"tween. What is disputed here in terms of my contention | 
is the claim by the carrier and the owner that the yams | 
were stowed with the permission of the shipper. | 
Your Honor, the shipper has testified by deposition that 
he was not aboard the vessel and that he had no representativt 
at the pier. 

The defendant's mate has testified that it was thi 
master of the vessel who made the decision as to where the 
yams were to be stowed, and I do not agree that the 
shipper decided that the yams should be stowed there in 
either way. 

THE COURT: So that the only question 


remaining is not whether the shipment was stowed under deck 
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and in the number 3 tanks "at the direction of the master," 
since it is acknowledged that the master offered a choice 
of locations and the location that was selected was the 
deep tank, and that location was selected or consented to 
by somebody. Who? The charterer. 

MR. MCCONNELL: Your Honor, I don't know who, 
but I assume it was the charterer. It was not the shipper 
in terms of the testimony that we have before us. 

May I also be heard, your Honor -- 

THE COURT: The issue will then have to be to 
determine who made the choice. The understanding is that 
the master tendered the choice and now the question remains 
of who accepted the choice. 

MR. McCONNELL: Your Honor, we have no | 
testimony from the master in this case at all. We have 
only the testimony of the chicf mate that he and the 
master and then again the master and mostly the master, 
sometimes he and his master, agreed that that was where 
it was going to be stowed. 

THE COURT: All right, whether it's the chief 
mate and master or the master-chief mate, but those in 
charge of running the vessel -- 


MR. McCONNELL: Decided where to put it. 


THE COURT: Offered the choice of the deep tanks 
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if the coffee was moved -- if the coffee was not moved, 
or the 'tween decks if the coffee was not moved, and 
somebody said let's not wait a day and a have to do this, 
and they then loaded the yams in the deep tanks, isn't 
that what the situation is? 

MR. MCCONNELL: That is what the situation is, 
your Honor. 

THE COURT: All right. In that connection, 
your Honor, the plaintiff's brief addresses itself to. thei-— 

THE COURT: I don't want to get into the 
argument of the case yet. Mr. Giallorenzi, you had some 
thoughts, was it relative to this matter? 

MR. GIALLORENZI: Yes, your Honor. We took the 
a@eposition of the chief mate and he stated that the ultimate 
decision and the choice to stow the yams in the number 3 
port and starboard deep tanks were made by the master and 
himself. He also stated that the shipper was present at 
the time the cargo was loaded, and approved of the stowage | 
in the number 3 deep tanks. | 

Testimony further showed, at least at the 
beginning of it, that the charterer, Grancolombiana, had | 
nothing to do with the stowage of the cargo in the deep ranks} 
I might also add, your Honor, that when the vessel arrived | 
at the port of Cartagena, it had space in the number 2 ang ee 


* * % | 
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draw my objection. 

THE COURT: Therefore number 16 is no longer 
objected to, is that right, no longer disputed by anybody? 
All right. It need not be approved if it is acknowledged. 

MR. MCCONNELL: Your Honor, may we read that 
into the record then? 

THE COURT: Yes, you will read that into the 
record as a fact that is not disputed. Have you read 
everything up to 16 into the record that is not disputed? 

MR. MCCONNELL: Yes, your Honor. 

THE COURT: All right. Then you may read 


number 16, which is not disputed. 


MR. MCCONNELL: The sound market value of 
Colombian yams on the date of delivery ranged between 
$16 and $17 on July 2, 1974 and between $16.50 and $17 on 
July 3, 1974, and averaged beirg $16.50 per carton of 
50 to 55 pounds, 25 kilos. 
THE COURT: 13 has been read into the record, 
hasnt ee | 
MR. MCCONNELL: 13 has, yes, your Honor. 
THE COURT: All right. 
MR. McCONNELL: Your Honor, there remains 
number 18, which is the plaintiff's counter-contention 


to new matters added by the defendant and goes to the 
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question of the stowage and ventilation. 


THE COURT: Al 
ana third-party plaintiffs 


be disputed, except that 1 


1 right. Now, the defendants 
' counter-findings all seem to 


6 is now out and the new matter 


added by the defendant is disputed. As between the 


defendant, third-party pla 


intiffs and the third-party 


defendants, it appears to be undisputed that, according 


to number 10, admitted by Mr. Giallorenzi, and the fact 


conceded on the record is 


as follows: "The vessel M.V. 


Mette Skou was a cargo ship and was classified plus 100 Al 


by Lloyds at the time of t 


he voyage in question and that 


the shipment of yams in question were harvested very late 


in the season and were allowed to 'store' in the fields. 


Any damage to the yams was 


excessive maturity." 


a result of inherent vice and 


Is that undisputed? 


MR. McCONNELL: 


disputes it strongly,, but 


Your Honor, the plaintiff 


of course we never have had 


a chance to discuss -- this stipulation is not between the 


plaintiff and third-party 


defendant. 


THE COURT: The third-party plaintiffs and 


the third-party defendant 


apparently agreed between 


themselves that any damage to the yams was a result or 


inherent vice and excessive mat 
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to loading aboard the M.V. Mette Skou and either insufficient 
or inadequate packaging of the yams. All right. We will 
proceed with the proof. 

MR. McCONNELL: Your Honor, with respect to 
the first disputed matter, which is that the shipper had 
anything to do with the stowage of the yams, the shipper 
has testified by deposition -- 

THE COURT: From here on, it seems to me that 
you ought to put in the proof rather than colloquy. 

MR. McCONNELL: I am going to read it, your 
Honor, if I may. 

THE COURT: Whose deposition are you reading? 

MR. MCCONNELL: I am reading from the deposition 
of Arturo Mejia Diaz, taken by the plaintiff pursuant to 
notice, on August 7, 1975, from page 31, linés 7 'to.9. 

THE COURT: Read his identification first from 
the record. 

MR. MCCONNELL: Mr. Mejia is an officer of the | 
shipper Exportadora Andina Ltda. 

MR. McCONNELL: ‘ "By Mr. McConnell: 

8, Were you present at the pier when the yams 
were actually loaded above the aboard vessel? 
"A No, sis, I was not.” 


On cross-examination by Mr. Hooper: 
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Your Honor, the plaintiff contends that the 
yams were tendered into the care of the third-party -- 
of the defendant and third-party plaintiff in good order 
and condition. 

THE COURT: Any other proof? 

MR. MCCONNELL: Your Honor, we have other proof 
by inference with respect to the shipment which was sent 
following -- 

THE COURT: Go ahead with your case. 


MR. McCONNELL: I call Mr. Louis Sousa. 


S 6 U.S A, called as a witness on behalf 
of the plaintiff, having been first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. McCONNELL: 

Q Mr. Sousa, what is your position with respect 
to the plaintiff? 


A I am its president. 


Q Do you recollect receiving the shipment of 


yams aboard the SS Mette Skou in 1974? 
A I ao. 
Q Do you recollect whether or not Vana received 


any other shipments of yams in 1974? 
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2 | A Yes, we did. 


3 | Q How many shipments in 1974 aid you receive, 


if you can remember? 


5 || A All together, approximately fifty, of which 


about half of that from Colombia. 


a Q Mr. Sousa, did you receive any shipment following 


the shipment of the Mette Skou? 


9 || A Yes. We received shipments after Mette Skou 
10 | from Colombia. 

11 Q By whom were those shipments made? 

12 | A Exportadora Andina. 

13 | Q That is the same shipper that shipped the yams 
14 || on the Mette Skou? 

5 || A Yes. 

16 | Q What condition were those yams in on the 

7 subsequent delivery? 

18 | MR. HOOPER: I object, your Honor. 

19 | MR. GIALLORENZI: I object, your Honor. 

20 | MR. HOOPER: It is irrelevant. 

21 MR. GIALLORENZI: I join in the objection. 


THE COURT: Sustained. You haven't laid a 


foundation of any knowledge on this witness' part. 


| You are just asking for conclusions in self-interest. 


. = 2-2 


What does he know about them and how about them? 
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2 Q Did you examine the shipments which were made 
3 | subsequent to the Mette Skou? 

4 | A Yes, I examined them coming off the shipment. 
5 | Q What condition did you see? 

6 } MR. GIALLORENZI: Your Honor, I'd like him to 
7 | fix a date. y 

8 i Q Can you tell us when you saw the shipment arrive? 
ie A On or about July 17, 1974, we had about four 
10 or five thousand cartons discharged from a vessel which 
11 | loaded in Cartagena, Colombian, and upon discharge I 

12 | examined the yams coming off the ship. 

3 | Q What shipping line was it? 

14 A Prudential Lines. 

15 | Q Do you remember the name of the vessel? 

16 | Pp Santa Cruz. 

17 Q What condition did you see? 

18 |i A Coming off the ship, I examined. These yams 
19 were very good. 

20 Q Mr. Sousa, what is the season for yams from 
21 | Colombia? 

22 } A We usually start importing around November or 


early December and usually complete towards the end of July. 


“| Q Did you have any shipments immediately prior to 
i 2 || the Mette Skou from Colombia? 
| * x ¥ 


elas 


examination. 


McCONNELL: On this heading, your Honor. 


THE COURT: Any cross-~examination? 
MR. HOOPER: Your Honor, am I to understand that 
proceed with this witness section by 


6 ii we are going to 


section and then cross-examine, or ~~ 


THE COURT: Not necessarily. He can finish 


9 | up all of his testimony at one time and take all of the 


10 || cross at one time. 


MR. HOOPER: There will be cross-examination 


when he is finished, I believe. 


13 || THE COURT: All right. Proceed with the next 


14 topic. 


MR. MCCONNELL: Your Honor, I'd like to ask 


15 

16 } some questions of Mr. Sousa respecting the length of time 

17 he has been in this business. Although it doesn't bear 

. directly on the point, it is the background in order to 

19 | qualify him with respect to the examination of these yams. 
| 

Pin Q Mr. Sousa, how long have you been in the 

21 importing business? 

22 | A Almost thirty years. 

2 Q What items do you import? 

2A | A Fruits and vegetables, but yams, I have been 

25 || importing yams for about fifteen, sixteen years. 


0G ae 
ee 
ee 
eae ARENA 


22 
23 
ad 
25 


47a 


elas Sousa - direct 38 
Q What other items? 
A Fresh and frozen fruits and vegetables such as 


plantains, bananas, casaba, yautia, pumpkins. 


Q Where do these items come from? 

A Central, South America and the Caribbean. 

Q How are they importe .? 

A By surface freight as well as air freight. 
Q Respecting yams now, how long have you been 


importing yams? 


A About fifteen, sixceen years. 
Q Where have you imported them from? 
A From numerous countries, including Japan, 


Barbados, Trinidad, Grenada, St. Vincent, Colombia, 
Venezuela. 

Q How long have you been importing them from 
Colombia? 

A About six years, five an? a half, six years. 

Q Would you tell us the names of the shippers 
you have used from Colombia? 

A Exportadora Andina mainly, and initially a 
nominal quantity from another individual which I do not 
recollect his name. 

Q How are the shipments packed? 


‘ 


A In the last five years, five and a half years, 
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cardboard cartons, well-ventilated for the 

of the cargo, such as has 4-inch holes on each side 
carton which permits handling as well as ventilation; 
has about l-inch siot on top as well as on the 

of each carton. 

Q When you say “slot," you mean ~~ 
A A space open on the bottom and top of each 


carton 


16 inc 
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and tiie length of the carton, approximately 12 to 
hes, the length of the carton. 
Q In other words, it is your testimony that 
cartons are the ones that are usec for all ships in 
st five years. 
A To me, yes. It has been a standard package 
for the last five and a half, six years. 


Q Are you aware of any other method of shipping 


rom Colombia? 

A Yes, we had two small shipments in crates. 
Q When were they made? 

A At the fairly early stages, late '70 or 


"71, and that turned out disastrous. 


Q Did you discontinue the using of the crates? 
A Yes, we did. 
Q What was the reason for discontinuing their use? | 


A Because the crates would collapse and damage 
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the contents. 
Q How would the yams be damaged by the cra*e? 
A If the crate collapses and the contents are 


spilled or the upper crates rest on top of the contents, 
the contents would be damaged. 
Q Are you familiar with other importers of yams 


from Colombia? 


A Yes. 
Q Are you familiar with the packaging that they 
employ? 
A Yes. 
Q Would you describe it? 
A Some of the other imvorters have similar 


packages as we do. In addition, they may have one or two 
holes on the side of the carton. We do not use those type 
of cartons because those holes on the side of the cartons 
tend to weaken the carton and collapse the carton, damaging 


the contents. 


Q Have you used them with the holes? 
A Yes, we had some trial shipments. 
9 Has there been any distinction to the contents, 


condition of the contents upon their reception, between 
the yam cartons with holes in the side and without? 


A No, except the cartons would collapse if it has 
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holes on the side. 
Q Mr. Sousa, were you in New York at the time 


the Mette Skou arrived in New York? 


A I was. Yes, I was. 
Q Did you go down to the pier? 
A The Mette Skou arrived on the first of July, 


I believe. I did not go down to the pter, I. don't believe, 
on the first day. I went to the pier on the second day 
and the third day. 

Q Were you present when the yams were being 
discharged from the vessel? 

A Yes: 

Q Would you describe their condition at the time 
of discharge? 

A When the vessel first started to discharge 
our cargo I was not on the pier. I arrived shortly 
thereafter. Initially the yams came off low temperatures, 


what I consider normal temperatures, in the high 80's, 


| 


jow 80's -- in the high 70's to low 80's degrees temperature. 
| 


But within a few pallets , five or six pallets 
the temperature started to rise rapidly. Then I discovered 
the yams were coming off with temperatures in excess of 


a hundred degrees. 


Q What does a temperature in excess of a hundred 
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degrees do to yams? 


A It would cook. Not only yams, any other 
vegetable. 
Q How is this condition manifested with respect 


to the yam? 


A Well, in the beginning you may not notice any 
damage. The yam will be still solid, but because of any 
excessive heat will tena to break down the cell structure 
or the texture of the yam. It may not be immediately 
visible, but within a very short period of time,a couple 
of days or so, then the texture will turn brownish, and 
naturally that will cause the yam to break down. 

Q How long may yams be stored, Mr. Sousa? 

A Properly stowed, it could be held for eight, 


nine, ten months or longer. We discontinued the 


shipments from Colombia in July only just to make room for 


other sources of supply, mainly Jamaica, which starts 
shipping sometime in July. So we discontinue Colombia in 


July, not because of its -- the yams could not be neld 


longer, but just because we have to make space in the market 


for other countries. 


Q Did the yams exhibit excessive heat upon their 


a@ischarge from the vessel? 


A Yes. 
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Q Did you take temperatures of the yams? 
A Yes, myself and the inspector for the Department 


of Agriculture. | 

Q Were you there when the inspector from the 
Departmtne of Agriculture took his temperatures? 

A Yes. I could not get my own surveyors and 
I telephoned the U.S. Department of Agriculture to urgently 
ask them for an inspector. He arrived around 3 o'clock an 
the evening of July 2 and he pulped temperatures for some of 
the yams on the pier as well as those cc.iing off the ship. 

Q Do you remember what temperatures of pulped? 

A Yes, he pulped temperatures of 80 degrees and 
also a hundred degrees plus. Mostly a hundred degrees plus. 

Q Did you pulp yams at the same time or in that 
same period? 

A Yes, I was sticking my own thermometer in the 
same yams as the inspector for the USDA. . 

Q What temperatures did you get? ! 

A My thermometer went up to 120 degrees. The 
inspector's thermometer went up to a hundred degrees. 

THE COURT: What are these, Fahrenheit 

temperatures? 


THE WITNESS: Yes, sir. 


Q What are these temperatures that you are referring 
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A This is a thermometer you stick into the pulp 
of a vegetable or.fruit, which records the temperature 
inside that fruit or vegetable. 

Q Do you have such a thermometer with you that 
you can show us? 

A Yes. 

MR. MCCONNELL: Show the Court. 

Q This is spiked into the feuLt? 

A Yes. You take the thermometer, you Stick it 
through the vegetable or produce and it will record the 


temperature inside the vegetable or fruit. 


Q Was there any other manifestation of damage with ! 


respect to the yams at the time you inspected them following 


their discharge? 

A Besides being overheated, there was an unusual 
small of decay. I could not find any decay while coming 
off the ship, nor did the inspector of the USDA, but the 
odor was definitely there. We just could not trace a fe oa 
I was trying to, at the time he was very busy trying to 
separate the few cartons that came off the ship with the 
80 degrees temperature, and I was too busy to locate which 
yams were already decayed. 


Q Have you ever been aboard any vessels which 
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that analyzes the breakdown of the molecules in yams? 

What is it that gives him the capacity to tell us what 
causes it? I know that meat gets rotten, but I don't know 
why it gets rotten. 

MR. McCONNELL: Well, your Honor, the practical 
experience that he's had with them. Let me attempt to so 
qualify him, your Honor. 

Q Mr. Sousa, have you had occasion to stor yams 
during the past fifteen years or so since you have been 
importing them? 

A Yes, I have. 

Q What different conditions have you stored 
them under? 

A I have been experimenting with yams for fifteen 
years or more. 

THE COURT: What do you experiment for? 
Salability or <= 

THE WITNESS: Quality, condition, your Honor, 
what causes yams to break down. 

THE COURT: What does cause a yam to break down? 

THE WITNESS: Lack of ventilation or excessive 
heat, or both. 


THE COURT: In other words, put yams into an 


unventilated, hot space just to find out if something would 
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Q Have you ever received any trailers with the 
vent closed? 

A Yes. 

Q What was the condition of the yams when they 
were discharged? 

A Very similar to the ones we received on the Mette: 
Skou. 

THE COURT: Looking at the yams that came off 
this particular shipment that we are interested in, could 
you tell whether it was heat or ventilation or bugs, or 
inherent vice of one or another kind that brought this on? 

THE WITNESS: Yes, sir, your Honor. 

THE COURT: How could you tell whether it was 
one or the other and not inherent vice? 

THE WITNESS: Your Honor, some yams came off the 
ship at 80 degrees temperature. In the same lot they were 
120 degrees and more. Those, obviously, those that came off 
with the high temperature broke down immediately. The only 
thing that could cause that, your Honor, would be lack of 
ventilation. 

Q Did you have a surveyor present at any time 
during the discharge? 
A As I say, I couldn't get my own surveyor, so 


I got a USDA inspector. 
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Q Did you have a surveyor at some point? 
A Yes. We had a joint inspection at a number of 


places the following week, although I had kept the carrier 
informed of the problem that I was experiencing. Also I 
had called the carrier a number of occasions on the day 
the vessel discharged and asked him for a surveyor. 

Q Did you give written notice by telegram of the 


damage to these yams? 


A Yes. 
Q To the carrier? 
A yes. When I realized the extent of the damage, 


I sent the carrier a telegram advising them of the high 
temperatures the yams came off the ship at and holding 
them responsible for any damage. 
Q Do you recollect when this telegram was sent? 7 
A I believe it was sent the day after the vessel. 
discharged. I believe on the 3rd of July ni : 
Q Would you tell us what the market is for yams that 
are damaged in the manner in which these yams were damaged? 
A Sixteen and a half to seventeen dollars -- 
Q No, I think you misunderstood my question. Is 


there any market for yams which are damaged as these were? 


A No, definitely not. 


Q How can you tell whether the yam is damaged in 
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this respect? 

A When yams are affected by excessive heat, it is 
difficult to determine how badly damaged or the extent of 
the damage to the yams unless you actually cut the yam. 
When cutting the yam then you will find the texture, 
the interior of the yam has discolored, which it will 
eventually in a short period of time affect the surface of 
the yam. But even before affecting the surface of the yam, 
if the yam or any other vegetable is overheated, such as 
a hundred degrees, it will take some time before the yam is 
affected on the surface, before it becomes visible. 

So it becomes most difficult to repack because the surface 
may be solid while the interior may already start the 
decaying process. 

Q What did you do with the yams following their 
discharge? 

A I made every effort to try and take delivery 
of all the yams the same day, to send it to fumigation, 

a procedure -- 

Q Hold it there a moment, Mr. Sousa. You said 
you sent the yams to fumigation. Would you tell us whether 
or not yams are required to be fumigated? 

A yes. It is one of the conditions which yams 


are brought in. The USDA requires that yams be fumigated 
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before marketing. 


Q Where were these yams fumigated? 


A Two different locations. One area, one warehouse 


called Port Warehouses, which is located in Manhattan, and 
the other warehouse is a government warehouse, which is 
located in Port New York, Shed 109. 

Q When the yams were discharged from the vessel, 


where were they placed? 


A On the pier. 

Q Was there some kind of a building there? 

A yes, there is a closed pier. In this case it 
was the army base, which is a very long pier. It is 


palletized after coming off the ship. In this case it was 
palletized when coming off the ship and then moved into 
various locations on the pier. In che first instance, some 
of these yams went into a place called a crib, which is a 
closed-in area inside the pier. Some of it was stowed 
outside the crib. 

Q How long did it take you to accept delivery 
of the yams from the army pier? 

A I was ready to take delivery on the 2nd and the 
3rd of July. 


Q How long before you actually removed the yams 


from the pier? 
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2 | Q To whom? 
3 ! A At high cost we endeavored to salvage as much 
4) as possible and we did repack about 250-some-odd packages, 
5 | and delivered and sold them to a company in the Bronx 
6 called West Indies Food. 
oo] Q Are you associated with West Indies? 

\ 
8 | A Yes, I am. 
9 Q Are you its manager? 
10 | A No. 
11 Q Are you familiar with what occurred with respect 
12 | to the 251 cartons delivered to West .udies? 
13 | A Yes. 
14 Q Would you relate that? 
15 | A Yams in particular, when affected by excessive 
16 | heat, as I said before, it's difficult to say its interior 
17 condition. So while it may look good when repacking, the 
18 " interior may already be damaged. So in salvaging these 
19 250-odd cartons and delivering to West Indies they in turn 
20 | sold it or delivered to other customers. But the following 
21 | day most of these yams were returned back to West Indies for 
22 i repacking because what was repacked by us the day before 


| already showed signs of decay at its ultimate customer. 


2A So it necessitated repacking again. These same 230-odd 


3B | cartons I know from experience that they were repacked 
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three, four and five times. This will happen to any cargo 
when it's overheated excecsively. 

Q How many cartons were ultimately sold? 

A I don't know how many they sold. I know that 
eventually out of the 250-some-odd cartons -- 

Q How much did they pay you for it? 

A I only collected $3000, although I submitted 
an invoice for 251 of which they repacked themselves for 


“he second time, they returned 60-some-odd cartons to us. 


Q Did they return any cartons to you? 
A Yes, they returned 65 cartons I believe back 
to us. 
Q With respect to the remainders of these cartons 


of yams, would you give us the disposition of them? 
A I repacked, delivered to West Indies 251 cartons., 

They in turn sold those 251 cartons. When the customer 
received some of those cartons the following day they 
returned it back to West Indies for repacking. 

THE COURT: How much did you invoice the 251 
cartons to West Indies for? 

THE WITNESS: I don't recall the total amount, 
your Honor, but I invoiced them at S17. 


THE COURT: $17 a package? 


THE WITNESS: Yes, sir. 


a eias 

2 | Q 

3 that you sold? 
4 4 A Aft 


cs 


for $3000. 


Sousa 


How much did you receive for 


ex 


four months we finall 
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those cartons 


settled accounts 


6 Q What is your > "tionship with West Indies? 
7 A I am its pressude.c. I have nothing to do with 
8 day-to-day management. 
9 THE COURT: Who are the stockholders? 
10 THE WITNESS: Myself, your Honor, and someone 
ll | else. | 
12 | THE COURT: So you were selling it to yourself? 
13 | THE WITNESS: Not exactly, your Honor. 
14 THE COURT: You sold these 251 cartons to 
15 your affiliated company for $67 and they paid you $3000, 
16 paid the company $3000. What did they get on the resale? 
17 THE WITNESS: Your Honor, they lost money on the 
18 transaction. 
19 | THE COURT: They may have lost money, but they 
2 had an amount ct money that they took in. What did they 
21 | take in? 
22 THE WITNESS: It was under $3000, your Honor. | 
23 | THE COURT: Why did you pay yourself less than 
| what you recovered on the resale? After all, it is just 
5 ! an incorporated pocketbook here, wasn't it? 
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THE WITNESS: They were destroyed, your Honor. 


THE COURT: By whom? 


THE WITNESS: They were destroyed hy incinerator-~' 


by Utica Rubbish Removal, after being surveyed by a 
joint surveyor, your Honor, 

Q Was ther2 any other company associated with 
the dumping? 

A Yes. In the seventeen or 1800-odd cartons 
that I had initially taken to the Bronx to sell were 
destroyed or dumped into the Bronx by a company called 
Acme Trucking Company, to incinerators. 

THE COURT: How much did you pay the shipper? 

THE WITNESS: $25,000, your Honor, under a 
letter of credit. 

THE COURT: Did they check it all or did you 
get a rebate? 

THE WITNESS: No. sir, they got paid in ful’ 

THE COURT: 60 you p..id $5 a carton, is that 
what. it was? 

THE WITNESS: ‘That was the agreement for the 
whole season, your Honor. 

THE COURT: $5 a carton? 


THE WITNESS: Yes, sir. 


THE COURT: And here you are seeking $16 and $17 


| 


on 
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a carton, is that right? 
THE WITNESS: Yes, sir. 
Q Mr. Sousa, what other expenses besides buying 
the yams go into the sour? market value of yams? 


THE COURT: What were your expenses besides the 


THE WITNES:: Your Honor, there is approximately 
$2 ocean freight, $1.50 customs duty initially, and then 
customs may cr may not appraise at a later date another 


dollar or so. 


THE COURT: They didn't appraise here, did 
they? : 

THE WITNESS: Yes, sir, they did. 

THE COURT: You mean they appraised rotten yams? 
What did they appraise the rotten yams for? 

THE WITNESS: Your Honor, the customs have a 
right to appraise, they appraise based on the FOB value -- 
I'm sorry, sir -- they appraise on the contention that when 
they were loaded they were in good condition. So all their 
appraisals are based on the FOB values, not the conditions. 

THE COURT: You didn't pay the appraisers any 


money on the yams, did you? 


THE WITNESS: I entered the yams at $5 -- 
THE COURT: A dollar and a half customs duty on 
x) ee 
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what we do with the yams. 

THE COURT: I'm trying to find out what 
happened nere, not theoretically.. The customs court 
is across the street and we have some exposure to the 
customs court too. Did you get a bill for anything above 
the dollar and a half? 

THE WITNESS: I cannot remember right now, 
your Honor. 

THE COURT: What expenses besides ocean freight 
and the initial customer duty did you have on the 
reconditioning, we will say, of these cartons, fumigation, 


et cetera? 


THE WITNESS: Trucking to fumigation, fumigation, 


trucking from fumigation, loading charges on the pier, 
overtime in many areas. 

THE COURT: How much were you out of pocket 
for all of these things per case? 

THE WITNESS: Your Honor, I estimate in excess 
of $30,000, your Honor. 

THE COURT: You estimate that it cost you 
$55,000 for this fiasco? 

THE WITNESS: I believe that if I consider all 


my experiences, your Honor, it would be in excess of 


$55,000, yes, sir. 
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THE COURT: Fifty-five thousand and one dollar 
is in excess of $55,000. What was the excess you are 
talking about? It is some nominal excess or is $55,000 
a nice round sum of estimate? 

THE WITNESS: I believe it would be, your Honor, 
$55,000 is what I would be out of pocket. 

THE COURT: All right. 
BY MR. McCONNELL: 

Q Did you have a specific repacking expense which 


you paid? 


A Yes. 
Q To whom was it paid? 
A One individual called Comacho, who undertook 


to repack. 


Q How much was that? 
A I believe I paid him $1400. 
Q I'd like to show you this item and ask you to 


identify it. 


A Yes. Raquel Camacho, $1400. 
Q What is it? 
A A check in the amount of $1400 unloading four 


trailers of yams, selecting and repacking same from 
July 10, *74, *@ Gully 13, "74. 


Q Did you have any trucking expensé over and above 
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the normal trucking expenses of trucking to fumigation, 
trucking from fumigation? 

A Numerous, but I could only account for one. 

Q What was thut? 

A One Rafael Pinaro. 

Q I'd like to show you another item and ask you 
if you can identify that. 

A Yes. This is: tte check for $600 which I paid 


him to gc around collecting yams for various customers and 


taking it down to Stone Avenue in Brooklyn for storage. 


MR. HOOPER: Your Honor, could we have some of 
these papers marked for identification? 
THE COURT: Yes, they all should be offered 
for identification so we can see just what they are. 
MR. McCONNELL: I'd like to have the first one 
for $1400. 
THE COURT: State what it is. 
MR. McCONNELL: A check to Camacho for $1400. 
The second item, a check to Pinaro for $600. 
‘Plaintiff's Exhibits 1 and 2 marked for 
identification.) 
Q I show you two further items and ask you to 


identif them. 


A One is Acme Carting Company £°4 wus for removing 


gs ££ 8&8 kf 


ela_ 


of yams from premises, 1860 boxes of yams Andino. . 


as Plaintiff's Exhibit 3 for identification. 


which 


to the incinerator. 


on that statement? 


$1500. 


two checks, each for $750. One dated on the 16th of August, | 
the other on the 30th of August, covering that bill for 


$1620, 


marked Plaintiff's Exhibit 4 for identification. | 
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Q How much? 
A $477.85. 


MR. MCCONNELL: I'd like to have that mar) ed 
(Plaintiff's Exhibit 3 marked for identification.) 
A Another bill from Utica Rubbish Corporation, 


is an itemized list of the amount of trucks that went 


Q How many boxes of yams were shown disposed of 


A 2980 cartons. 

Q How much did you pay on that invoice? 

DB The bill is enclosed to $1620. I only paid 

Q I show you two checks. | 
A This is the check made out to Utica Rubbish, 


which I only paid $1500. 


MR. McCONNELL: I'd like this entire exhibit 


(Plaintiff's Exhibit 4 marked for 


identification.) 
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(Plaintiff's Exhibit 6 marked for 


identification.) 


MR. McCONNELL: Your Honor, I ask that this 


under the Government Documents Act. 


MR. GIALLORENZI: No objection. 


MR. HOOPER: No objection. 


MR. MULROY: No objection. 


(Plaintiff's Exhibit 6 received in evidence.) 


MR. McCONNELL: That is all, your Honor. 


BY THE COURT: 


Let me ask you, Mr. Sousa, what does this mean 


Q 


on this inspection certificate. First of all, I suppose 


this is the inspection certificate at Colombia, is that 


right? This was an isspection in Colombia? 
A No, sir. This was made by the USDA. 
Q In New York? 
A Yes, sir. When the vessel arrived. 
Q It says "Colombia" up on top. Maybe that means 


it comes from Colombia. I see, the inspection point was 


the military terminal pier 3. 


A Yes, sir. 


Q It says that the condition of these cartons 


was firm, 2 to 26 percent, and then there is a comma, 
I don't know what that means. And then it says average 


ca 
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9 percent dry-type Fusarian rot. How do you understand 


this? 
A The dry rot,. your Honor, bs normal -- 
Q What does that word here, the condition is firm, : 
mean? | 
A First period. ? to 26 percent. 
Q 2 to 26 percent of the shipment was firm? 
| 
A No, sir, the whole shipment was firm. 
| 
Q The whole shipment was firm? , 
| 
A Yes, sir. 
Q All right. 2 to 26 percent with an average of : 


9 percent was dry-type? 

A Yes, Sac. 

Q Fusarian rot is an inherent vice, 
ien’t Se? 

A Yes, sir, that is a dry rot, your Honor. That id 
normal. 

Q Then they said this_was no soft rot. I£ the 
heat had attacked these yams, there would have been soft 


rot, isn't there? 


A They didn't inspect ail of them. 
Q I am talking about what the certificate reads. | 
A (Yes, 61%. 

Q This is the certificate that was furnished to 
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you which you accepted? 

A Yes, sir. 

Q And they say the material inspected had no 
soft rot in it? 

A At that time, yes, sir. 

Q But that there was Fusiarian rot in 
the shipment? 

A Yes, sir. 

Q Which means that that was a vice of some 
agricultural sort that had nothing at all to do with heat? 

A That's correct, sir. 

Q At what point was this inspection made? Did 
you request it to be made? 

A Yes, sir. That was made at the time it was 
coming off the ship. 

Q The complaint here is that the material as it 
was coming off was in bad order and condition and the 
certificate of the Agricultural Department says that at 
least 9 percent on tii2 average of the shipment had an 
element of rot in it for which the ship is not responsible, 
isn't that so? 

A Yes, sir. But my client, your Honor, and I did 


not testify on that condition coming off the ship. 


I testified they wer® overheated and cooked coming off the 
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ship. The USDA pulped these yams coming off the ship at 
a hundred degrees plus. 
Q They say the range was 80 to a hundred degrees. 
A Yes, sir, pilus. 

MR. McCONNELL: Your Honor, the testimony has 
been that the thermometer only goes up to a hundred. 

THE COURT: All right. Cross-examination. 

Looks like a very ambiguous situation. 

MR. McCONNELL: Your Honor, could I clear up 
the situation? 

THE COURT: Later on. Unless you want some 
more te:timony on direct. 

MR. McCONNELL: I just wanted to make clear 
the question of when the manifestation of the damage was 
first apparent. Heating damage ~~ 

THE COURT: When was it first apparent? 

THE WITNESS: By Friday, your Honor, by the 5th 
it was becoming apparent. On the 2nd, small lots, your 
Honor, were already apparent coming off the ship. but in 
small quantities. It takes three to four days, your Honor, 
for the heat to affect it. 

THE COURT: But what a quarter of the shipment 
had this Fusiarian rot. 


THE WITNESS: That is normal, your Honor. That 
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is only on the surface of the yam. 
THE COURT: I agree that is not everything. 
But I am saying a quarter of the shipment had Fusiarian 
rot according to this certificate. It says 2 to 26 percent 
and an average of 9 percent had dry-type Fusiarian 
LOC. 

THE WITNESS: 9 percent or even a higher 
percentage of dry rot does not affect the salability of 
tropical yams because that is expected. A dry rot is 
expected. Any products coming from the tropics, 
particularly root vegetables which are grown in the tropics 
under extensive moisture conditions and then when it dries 
the skin becomes dry rot. But the texture is firm and a 
hundred percent. That happens, your Honor, on every ship. 
From the very beginning of being harvested. 


THE COURT: You mean that the public gets sold 


dry rot? | 
THE WITNESS: Your Honor, ary rot is only the | 

surface. 
THE COURT: I know, but lots of people that I 

know eat th surface as well as the inside. , 


THE WITNESS: No, sir, your Honor. These yams 


are peeled, your Honor. 


THE COURT: From now on I wouldn't eat the skin | 
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of a yam. I will tell you that. 

MR. MCCONNELL: Mr. Sousa, what is the difference 
between a Colombian yam and a North Carolina southern sweet | 
potato yam? 

THE WITNESS: Oh, definitely different, your 
Honor. It is the same family, but completely different. 

THE COURT: All right. Shall we hear the 
cross-examination? 

CROSS-EXAMINATION 
BY MR. GIALLORENZI: 


Q Mr. Sousa, when does the growing season end in | 


Colombia for yams? 


A When you say “growing season" -- | 
a) When did you harvest them? 

A Yams could be harvested right up to May. 

Q It has to be harvested right after May. When is | 


the latest date that they can harvest Colombian yams? When 
did they become fully matured? 
MR. MCCONNELL: There are two questions there. 
Q When is a Colombian yam considered fully 
matured, ready to be picked? 
A Usually between February and March, depending 
on the area it waS grown. 


@) Assuming you bought a yam grown in the Palmira | “ 
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section of Colombia, when would a yam grown in that section 


of the country be considered mature? 


4 | A February, March. In some cases January. 
Do you know Mr. Armando Mejia Diaz? 


6 | A Did you say "Armando"? 


I'm sorry, Arturo. 


8 | A Yes, I know him very well. 


Was he the shipper of these particular yams 


Q 


10 that form the subject of this suit? 
1} | A Yes. 
i 
12 Q Would you agree with him when he stated that the 
13 | yams from his pé ticular farm were ful)yv matured in 


144 || December? 
\ 
15 } A Tt could mature in January, February. 
16 | Q He didn't say that in examination before trial. 
W | Would you agree with him that the yams re this particular 


18 | farm would be considered fully matured and ready for 
i! 
19 | harvesting in December? 
20 | A You are speaking with particular farm, Sir. | 
| 
21 | Q I am talking about the farm from whence these 
ee. | yams came from, Mr. Mejia's farm. 
23 | A I will not dispute it matured on his farm in 
1 
% || December. I will not dispute it. 
25 | Q And that it stayed in the warehouse until these 
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yams were shipped, which was in June, the middle of June 


Of: "74r 


A I don't know if it was his testimony. i 


yam matures in December, it doesn't mean i. is harvested 


in December. 


Q Is it allowed to remain in the ground? 


A It could remain in the ground. When I said 


"mati e" I was associating "mature" with harvesting. 


The yam could mature, you could 


leave it in the ground for 


three or four months, you will not harm the yam. 


Q In other words, it is your testimony that by 


leaving a yam in the ground for 
not cause any harm to it? 
A No): sir. Not until 


the yam begins to grow, to send 


three or four months it will 


sey May or vune, and then 


out shoots and to grow 


itself. 

Q When a yam is in the ground after it has fully 
matured, isn't it subjected to attacks from rodents or 
insects? 

A No, Six. 

Q It is not? 

A No, sir. 

Q Would it be subjected to any disease that might 


occur due to the fact that it remained in the ground? 
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A No, sir. 

Q In other words, it is your testimony that by 
remaining in the ground after it has matured and it is 
ready for harvesting, until such time as it is harvested 
several months later, that no harm can come to the yam? 

A If there are floods, it will destrcy the yam, 
yes, by wiping out the entire cultivation. 


Q I am talking about damage as a result of insects 


or rodents or damage as a result of fungus growth. Is 
there any such possibility that that would exist? 

A That is always a possibility, sir, but to the 
best of my knowledge I have no experience with yams remaining 
in the ground even thcugh they might have been fully 
harvested for two or three months and they become harmful 
or unsuitable for shipping. 

THE COURT: You don't contend thet leaving them 
in the ground after they are mature is thet form of 
preserving them, do you? 


THE WITNESS: For a brief period of time, yes. 


THE COURT: I am talking about two or three 
months after a vegetable has ripened and is ready to be 


taken out, are you saying to me that it is like refrigerating 


the vegetable by leaving it in the ground, preserving it? 


3 
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THE WITNESS: You will preserve it, yes, sir. 
The vine will dzy completely. These yams are completely 
different than our domestic yams. 

THE COURT: You say that Columbian yams are 
conserved by leaving them in the ground rather than removing 
them when they are mature? 

THE WITNESS: To a point, yes, your Honor, 
because the vine dries and there is no more substance to go 


into the yam. 


Q Are you familiar with th» storage of yams? 
A Yes. 
Q Have you read any articles involving the storage 


of yams? Any publications? 
A t don't believe there are any articles written 
regarding storage of tropical yams. 
Q Did you ever hear of an article entitled "Yam 
Storage," which was written by D. G. Coursey of the Depart- 
ment of Biochemistry, Nutrition and Food Science, 


University of Ghana? Did you ever read that article? 


A I have heard of him, yes. 
Q And he is an acknowledged authority? 
A You are speaking of a completely different yam 


now, Sir. 


Q The African yam is a different yam from the 
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Colombian yam? 


A Yes. 
Q And different from the American yam? 
A Yes. I brought in two shipments from Ghana and 


they are completely different from Central South American 
yams or our domestic yams. 

Q In other words, you say there is no possibility 
for a Colombian yam which remains in the ground after it 
has matured to become damaged either by an insect, a rodent 


or some fungus, is that your testimony? 


' 


| 


A I said there is always a possibility of something 


happening but to the best of my knowledge I den't know of 
any harm that could be done to a yam after being matured to 
remain in the ground. 

Q Did you know the month when these yams which 
form the subject of this litigation were taken or harvested 
from the ground? 

A No, sir. 

Q Would it surprise you if I told you that 
Mr. Mejia stated that they are allowed to remain in the 
earth ened March of 1974? 

A That wouldn't surprise me. 

Q And that he stated that they were fully 


matured around November or December? 
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A It wouldn't surprise me, sir, if he said he 
harvested yams that were matured in December and he 
harvested them in March. 

Q And there would of course be that possibility 


that I spoke about, that they might become damaged? 


A As you know, sir -- 
Q Just yes or no. 
A I do not know of any disease that might affect 


the yam after the yams are harvested -- 

THE COURT: Mr. Giallorenzi is trying to get 
you to focus on this question. He says the man who ran the 
farm and sold you the yams says that they matured in 
December and he harvested them in March. So he left them 
in the ground for a period of approximately three months. 
Do you say from your experience and knowledge in the field 
that leaving those yams in the ground for such a period 
after they matured would not in any way affect their 
quality or absence of vice? 

THE WITNESS: To the best of my knowledge and 
experience, your Honor, I don't know of any harm that could 
come to a yam leaving it in the ground three months after 


maturing. 


THE COURT: Is this professor who writes articles 


or w .cawer he is taking a contrary view, as far as you know? 
{ 
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(Trial resumed) 
THE COURT: Are yeu thrwugh with the witness 
on the stand? 


MR. McCONNELL: No, Judge. 


LOU Lf 5 SOU65A, resumed. 
CROSS-EXAMINATION (Continued) 
BY MR. GIALLORENZI: 


Q Mr. Sousa, is it the practice of some of the 


growers in Colombia to allow the yams to remain in the earth 


until the end of the season to get a better price? 


A Some they do, yes. 

Q Some people do that? 

A Yes. 

Q By allowing the yams to remain in the ground 


for a longer period of time after they have matured, does 


that subject them to any danger of infection or damage? 
A Not that I know of. It may be possible. 


Q Are you familiar with an article entitled 


‘4s 
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A By harvesting and allow them to cure in an open 
space. 
Q Well, if you harvest, then you take them out 


of the ground, isn't that richt? 


A Yes, sir. 


Q Would they be less subjected to an attack of 


a yam beetle, a termite or a rodent when they are out of 


the ground than in the 
B. They would 
as well as outside the 
Q So that by 


subject to an attack? 


A As I said,” 


not experienced it. 


ground? 
be subject to attack in the groun 


ground. 


4 


leaving them in the ground they 3** 


sir, it is pessible, but I have 


go about harvesting thes yams? 


Q How do you Faw 
do you get them out of the ground? 

A You said these yams. Which yams are you 
referring to? 

Q I am referring to the Colombian yams. 

A Well, there are literaliy thousands of farmers 


planting yams in Colombia, some small, some large, some 


medium. 


The larger farmers will mechanize their hai vestind 


The smaller farmers will dig the yams out of the ground with 
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a fork. 


Q Well, now, the testimony that was offered by 


the shipper, was to the effect that some of the yams 


Mejia, 


came from his farm and some came from other farms. 


Do you know whether those farms used mechanized 


equipment to harvest them, or do you know whether they 


used, let us Say, a shovel or any other instrument that 


a farmer would use? 


A I have no way of knowing, sir, where tne yams 
in questio’ were harvested, from ‘where they came from. 
@) When you harvest the yams, do you encounter 
any mechanical bruises ‘or cuts? 
A Yes. 
Q Is a cut yam more susceptible to disease than 
one that is not cut? . 
A A lot of it depends what time of the year 
these yams were harvested. You might be interested to 
oe that the dry season in Colombia works from or starts 
in January through May, and when yams are harvested during 
this period without any heavy moisture, such as rain, tne 
yams are harvested even though they may be mechanically 
cut. If they are properly stored, that cut, that injury 
will dry up. Of course, such yams will not be suitable for 


export. But they are good for the local market because the 
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cut will dry and seal itself. 

(e) But wien a yam is cut, isn't it susceptible, 
before drying and sealing itself, to an invasion of a 
fungus or some type of bacteria? 

MR. McCONNELL: Your Honor, I must object. 
There is no evidence that any of these yams were cut. 

THE COURT: I beg your pardon? 

MR. MCCONNELL: There is no evidence that any 
of the yams were cut. 

THE COURT: That's got nothing to do with the 
cross-examination. 

A As I said, sir, when a yam is damaged from 
being harvested mechanically or even with a fork or shovel, 
if that yam is properly ventilated or even exposed on the 
surface of the ground for a couple of days, that injury will 
seal itself by drying, by becoming dry, and you will not 
break down the yam, no, sir. 

Q You say there is no possibility of a bruised or 
cut yam to Lecome infected? 

A Sir, anything is possible. What I am saying, 
in general, from my own experience and knowledge. If a 
yam is damaged mechanically while being harvested, 
naturally, that yam 58 not exported, but for the local 


market those yams are exposed to the surface, exposed, 
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rather, to being dried, and that injury will seal itself 
by becoming dry and therefore that injury could last for 
seven, eight, nine, ten months. 

Q Well, if a yam is cut and then it seals itself, 
there is always a possibility of the bacteria having entered 
into the yam and remaining there, isn't that possible? 

A I repeat, sir, that anything is possible. To 
the best of my experience, that injury becomes dry and that 
dryness becomes part of the yam. 

Q Are you familiar with an article written by 
Franklin W. Martin entitled "Effects of Type of Wounds, 
Species and Humidity on Curing of Yams, Tubers, before 
Storage," written for the Journal of Agriculture of the | 
University of Puerto Rico, Volume 58, Number 2, pages 211 | 
to 217, April of (747 ‘ | 

A I am not familiar with that writing, but I 


should like to point out at this time there are -~ 


Q Just answer, are you familiar with it? 
A Noy. arr. 
Q I read from page 211 of that article. 


“Scratches, scrapes" -- 
MR. McCONNELL: Your Honor, there is no 


foundation to read from all of these things. There is 


no showing as to what kind of yams there are. 
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THE COURT: This happens to be cross-examina- 
tion and on cross-examination the witness may be tested 
on matters that may not be directly relevant, but they may 
bear on his credibility, so that this is entirely proper 
cross-examinati@n. 

Your point is something aifferent and not 
applicable to this cross-examination. 

MR. McCONNELL: Your Honor, I think the witness 
is entitled to at least know what kind of yams are being 
talked about. 

THE COURT: You may go ahead with your question. 

Q I quote: 

"Scratches, scrapes and bruises inevitably 
occur when rocts and tubers are harvested. These wounds 
permit infectious organisms to enter, leading to loss of 
quality veduced storage life or total loss through 
rotting." 

Do you agree with that statement? 

A Sir, there are about possibly over one hurdred 
types of tubers grown throughout the Caribbean and 
tropical countries. Unless you were to tell me which tuber 
you are referring to, then I could be more specific in my 
answer to you, sir. 


Q Well, now, you know that there is a yam belt 
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that passes throughout a certain portion of the world, 
isn't that correct? Are you familiar with the term "yam 
belt"? 

A Sir, I am familiar with at least fircty different 
varieties of yams. 

Q Well, now, if a yam grown in Pu. “ts Rico 
suffers a mechanical bruise and a yam grown i: Colombia 
suffers a mechanical bruise, do you mean to tell the Court 
that fungus does not attack them in the same manner? 

A They are subject to be attacked in the same 
manner, but there are different types of yams, some mpre 
susceptible to bruising than others. 

Q Well, a mechanical bruise caused by a pick or 
a shovel is a pretty tough bruise, right? 

A Yes, Sir. 

Q So that, are there any yams that you know of 
that can withstand a bruise from a pick or a shovel? 

A Most varieties, particularly all varieties 
shipped to this country, yes, sir, they could be subject to 
mechanical bruises or any other type of bruise and still 
be able to be marketed in the domestic market. 

Q Despite the fact that they are bruised and cut 


and subjected to bacteria? 


A Tt becomes subject to bacteria if it is not 
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properly ventilated and exposed where such cut becomes 
dry. 

If those yams were to be packed immediately 
for export, in all probability they would be subject to 


bacteria, yes, sir. But if such yams are not packed for 


export, they would have no market value here for experienced 


people realize that it is not practical to ship damaged 


yams because they will break down in transit. But such a 


mechanical cut could withstand any type of bacteria if it 


is properly ventilated. 
Q Is that the oni, thing you would do to a yam 


that has a mechanical cut, just ventilate it? 


A Sir, there are primitive methods employed by 


numerous farmers, one of which they used for plastering -- 
I can't think -- not clay -- 4 white powder -- sorry, sir, 
I cannot think of the name now -~- but it is used for 
plastering, plastering walis. 

Some people, some smal? farmers will use that 
to, or spread that on the cut so as to help dry it faster, 
but the same cut, if it is exposed, if it is well 
ventilated and exposed to dry weather conditions, it will 


dry itself up. 


Q Provided it does not suffer any fungus or 


bacteria damage? Is that right? 
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damaged by mechanical bruising? 

A Well, if it is harvested, there is no further 
maturity of the yam. 

Q I am talking about when it is coming out of the 
ground and it is damaged. 

Does the size have anything to do with the 
probability of damage? In other words, is a larger yam 
more susceptible to mechanical damage than a smaller yam? 

A Aguin, sir, it depends who is harvesting such 
yams. LXE nced people know where that vine from which 
the yams are grown, if they are large yams or smaller yams, 


without harvesting, actually harvesting the yams. The 


ground will crack a lit*+le bit. We are speaking of harvest~- 


ing in the dry season -~- and therefore, if one is careful, 
he will not harvest immediately alongside the vine. 

You would try to stick the fork, if he is 
harvesting by hand, he will try to stick his fork, let's 
say, 18 inches to two feet away from the center of the 


vine, so as to prevent any damage. 


Q But damage will occur, you will admit that. 
A Oh, yes, sir. 
Q The shipper, Mejia, testified that he packed 


these yams in cartons and then wrapped each yam 


individually with a white piece of paper like a newspaper 
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but without print on it; is that correct? 


A As I recollect, sir, that is not the way he 
testified. 

Q ‘Well, how were the yams packed? 

A He says that *°ese yams are brought into his 


warehouse and they are each individually selected. 
Q Right. 
A To make sure there are no cuts, and then it is 


passed onto a table and reselected again by another 


| 


supervisor to make sure they are the proper grade for export, 


and then wrapped and then packed into cartons. 


Q How are tney wrapped? 
A In newsprint -before printing. 
Q Well, that is what I said. Newsprint paper 


without the printing. 
A Yes, sir. 


Q Incidentally, how many yams were packed to fill 


your «rder of 5000 cartons? 


A It could vary from 150,000 to 400,000. 

Q Do you know whether -- 

A I don't know exactly how many yams. 

Q bo you know whether each and eve:ty one of those 


was inspected before it was put into the carton? 


A I would have to say yeS, based -- 


| 
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Do vou know thet of your own knowledge? 
Sir? 
Do you know that of your own knowledge? 
A From what I've seen on the pier -- 


Q No. Just answer yes or no. Do you know that 


“a 


of your owr knowledge? Please answer the question. 


A I think the questior requires more than a yes 


or no, sir. 


| 
| 
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10 THE COURT: Well, he asks you if you saw them 
1} | wrapped. 

2 | A No, sir, I did not see them wrapped. 

13 | Q Now, do yams breathe? 

14 A Yes, sir. 

15 Q And by putting this newsprint-type paper 

16 | around them, does that assist in the breathing of the yam 
17 | or does that cut uown on the breathing? 

18 | MR. McCONNELL: I object to the form of the 
19 | question, your Honor. 

20 ™IE COURT: There is nothing wrong with the 
21 form. I don't know whether it is descriptive of anything. 


MR. GIALLORENZI: I'11 withdraw it. 


THE COURT: You want to know whether a yam 


MR. GIALLORENZI: That's right, your Honor. 


is suffocated when it is wrapped? 
| 
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THE COURT: Why don't you say that? 
MR. GIALLORENZI: I am sorry. : 
A -"n the first place, papers are not tightly 
wrapped around the yam. They are loosely wrapped around 
the yam and while the wrapping might to a point minimize i 
the breathing of oxygen to that yam, it would also minimize, 
it would be offset by minimizing any damage that one yam 
would have against damaging another yam. 


Q So that we can start off with the premise 


that by putting a newsprint paper around each individual 
yam, it does minimize the breathing -- starting off with 
that premise, is that correct? 

A To a point, yes, sir. 

Q Now, you say that by putting the newsprint-type | 
paper around it, you avoid bruising or chafing with other 
yams, is that correct, packed in the same carton? 

A Yes, sir. 

Q Could you separate those yams without a 
newsprint paper cover. by putting excelsior in the cartons 
or by putting spaces in there which would separate them? 

A Sir, I have experimented with that on a number | 
of occasions from a number of countries and the result is, 
we had to revert back to wrapping, which is traditional. | 


They always have been wrapped and the only safe out-turn 
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for yams is, will be when yams are properly wrapped the 


way we wrap ours as they were wrapped on this particular 


shipment. 


5 Q So that by wrapping them with this type of 


paper you minimize chafing but you do cut down on the | 


breathing, is that correct? 


8 | A .Very little, sir. 


9 a) Very little? 


Se 


Yes, sir. | 


Do you know the composition of this paper? 


No; Six. 


Q There are all types of paper? 


A Yes, sir, I even had them wrapped in newspaper 


to economize,for the supplier to economize on this I've 


even had him buying old newspapers and using old newspapers 


| 

17 for wrapping them. | 
| 
| 


18 Q This type of paper is newsprint but without the 

19 printing? ! 
20 A Not necessarily, sir. It could be, we have used | 
21 other types of newsprint. 

22 Q Well, what was the type of paper used on this | 
23 shipment? | 
2A | A I believe, sir, it was newsprint. It was in | 
25 any case the same type of paper that were used on 50,000 
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other cartons that came in from Colombia to us. 

Q During storage, and it was testified to by 
Mr. Mejia that at least part of the shipment was stored in 
his warehouse from March to June, are the yams subjected 
to attacks from rodents or termites or any other type of 
insect? 

A Well, my experience -- 

Q Just answer yes or no first. 

A My experience has been that rats don't attack 
yams. They don't like yams. 

Q What about beetles? 

A I have not seen it, but it is possible. 

Q Have you seen termites attack yams while they 
are in storage? 

A I've seen bugs on yoms, yes, sir. 

Q And do those bugs have a tendency to destroy 
the yam? 


A Possible, but I have never experienced it or 


Q I refer you to an article I discussed yesterday, 
“A Review of Yarn Storage Practices and Information on 
Storage," by D.G. Coursey, published in 1967, Volume Ze 
in the Journal of Produce, RES, by the Pergament Press, 
Limited, printed in Great Britain, at 238, where the author 


says: "Yams in store are occasionally attacked by various 
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species of termites, especially when they are stacked on 


the ground." 


Do you agree with that statement? 


5 A Possibly, sir. What you say by "attacked," 


you mean attacked and damaged? 


That's right. 


t@) 


A I've never experienced it, sir. 


9 Q Well, Mr. Mejia testified that these yams were 


stored in piles in his warehouse for at least three months 


before they were packed. 


Is it possible that they may have been attacked 


13 at that time by termites? 

14 A It is possible, sir. 

15 Q And would that facilitate an invasion of a | 
16 rotting procedure once they are attacked? | 
17 A No, sir, because before packing they are | 
18 properly graded and inspected, before being wrapped to be 

19 | packed into cartons. | 
20 Q Well, is it possible that a yam may be rotting | 


in the inside without being detected from a visual | 


| 
. | 
observation of the outside of the yam? 
A Only when it is affected as it was affected 
| 
i 


on your vessel. They overheated. The inside would be, 
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the cell structure would be broken down, yes, sir, by 
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excessive heat. 

Q And could the cell structure be broken down by 
a fungus and you wouldn't know that from the outside? 

A If Mr. Mejia had his yams stored from March 
and he waited until, let's say, late June to pack the same 
yams, if the texture or the cell block of the yam was 
damaged, it would have shown up way before the packing 
took place. 

Q I thought you testified yesterday that you 
could only detect the damage to the interior of a yam when 
you cut it open. 

A That is quite true, sir, but when the cell of 
the yam breaks down, then the decay is almost rapid, it is 
almost immediate, so if the cell block is damaged from 
disease or any other reason, such as excessive heat, 
then the -- within a matter of days that yam would break 
down on the surface, yes, Sir. 

Q What about if a yam is attacked by let's say 
bacteria in the interior, could that also cause it to 
break down in a short period of time? 

A Anything is possible, yes, gir. 

Q Could it also be possible that you couldn't 
detect that from the outside until you cut the yam? 


A Not if the yam is harvested in March. 
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Q I am not interested in that. I am talking about 


a specific question. 


If it is rotting from the inside due to the 
bacteria, could that be detected from the outside? 


A It all depends how long the bacteria has taken 


effect. 


Q But it would be possible that you would have | 


a rotting on the inside without its showing on the outside 


and you would only ascertain it after you cut it; is that 


correct? 
A For a period of a few days, yes, sir. 
Q Now, again referring to Coursey's article on 


storage of yams, at page 238, he states as follows: | 


"Storage rots are the most important factors 


responsible for the deterioration of stored yams. In some | 


cases once a tuber has become infected, the rotting can | 


spread right through in a week or two, rendering the whole 


tuber quite unfit for food." 


Do you agree with that statement? 


A I am not familiar with that particular statement, 
but I believe that statement was written based on African | 


yams, not yams grown in the western hemisphere exported | 


to this country. | 


Q Well, isit possible for, once a yam has become 
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2 ! infected, to have a spreading of the rotting throughout 

a4 the yam in a week or two? 

4 i A Yes, sir. 

5 | Q And we are talking about Colombi#n yam- now. : 

6 | You say "Yes, sir." 

7 | A Sorry, Sir. You were referring to your ; 

8 | readings -- 3 

9 i Q I am referring to Colombian yams. 7 

16 If you have a rotting inside the yam, can it 

11 | spread within one or two weeks to the entire yam, rendering 

12 | it unfit for food? | 
| 

13 A I don't believe Mr. Coursey has any experience 

144 || dn Colombian yams. | 

| 

15 | Q You don't think so? 

16 } A No, Sir. 

17 Q You recognize him as an authority on yams? 

18 | A African yams, yes, Sir. | 

19 | Q He is an authority on yams, isn't it a fact? 

zn | A African. | 

21 | Q Isn't it a fact that he is the outstanding 

a | authority on yams in the world? | 

23 | A African yams, sir. | 

2 Q No other yams? | 

25 | A To the best of my knowledge, no, sir. | 
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Q Do you agree with this statement, the same page: 


"One of the commonest type of tuber rot converts the 


healthy tissue rapidly into a powdery, round, evil-smelling 
material, which is completely inedible." 


Do you agree with that statement? 


A Yes, sir. Any tuber that breaks down and becomes, 


j 


decayed is not suitable for human consumpt-:on, yes, sir. 


Q This form of rot can often spread through a 
large part of the interior of the tuber without any defect 
being visible externally. Do you agree with that? 

A For African yams, yes, sir. 

Q What did you mean yesterday when you said you 
had to cut a yam before you could determine whether it 
was unfit for human consumption? 


A I was referring strictly to the out-turn of 


the Mette Skou, where the yams were overheated, they were 
still firm on the outside,or most of them were very firm 
on the outside, but the cell structure of the yam was 


already damaged from the excessive heat. 


THE COURT: Did the shipper request refrigerated 
service here? 

THE WITNESS: No, sir, your Honor. Yams are 
not carried in refrigerated stowage, sir. 


TMH. COURT: What is the big point about the yams | 
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getting overheated, if the refrigerated service 
considered appropriate or necessary? 

THE WITNESS: Sir, yams could stand high 
temperatures provided they are well ventilated. When I 
say "high temperatures," your Honor, I don't mean in the 


hundred, 120 degrees, but they could stand temperatures 


very easily in the nineties. They are grown in such 


climactic conditions, but when yams become overheated, which 


is a direct result of improper storage and improper storage 


not only heats the yams, it suffocates the oxygen going 


into those yams, because yams do breathe, sir, like any 
other vegetable, so it is not so much that the yams were 


| 
overheated, but it was the fact that the cause of overheating 


1 
| 


the yams also caused the suffocation of the yams. 

THE COURT: What was wrong with the stowage 
in this case? 

THE WITNESS: I did not see the stowage, your 
Honor, but my surveyor advised me that when he went on 
board he saw yams stowed in a deep tank which -- 

THE COURT: What is wrong with that? 

THE WITNESS: Your Honor, deep *anks are OK 
for dry cargo such as coffee or better yet for liquid -- 

TH™ COURT: Did the shipper szpcocify the 


location where the stowage should take place? 


_ 
_ 


_ 
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The agriculture 


the condition that they were found in. 


looking at here don't say 


certificates that I have been 


the cause of any breakdown. 


that the high temperature was 


It just says, makes a note of a fact, but the consequence 


wondering here whether we 


is not recorded and I am just 


are not engaging in a series of speculations based on 


hypotheses which are themselves speculations. 


I don't know that we gain anything by listening 


to what somebody from Puerto Rico wrote. or listening to 


something that theorizes about yams in general. It doesn't 
| 


tell me anything about this particular shipment. 


THE WITNESS: Your Honor, it is the policy of 


the United States Department of Agriculture not to express 


their opinion -- 
THE COURT: Then all you are telling me is it is 


their policy not to state the facts. All right. Now, 


that means that we haven't got the facts, we don't know 


what the facts are. Whatever the reason is for their 


reluctance or their diffidence, it does not tell me what 


happened to these yams and why. 
| 

MR. McCONNELL: Your Honor, may I -- | 

| 


Mr. Sousa has testified that the temperatures were in the 


area of 120 and in excess and that -- 


THE COURT: Mr. Sousa didn't jam a thermometcr 
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into these yams, did you? 

THE WITNESS: Yes, sir. I went inside with 
the inspector of the Department of Agriculture, yes, sir. 

THE COURT: You found the yams at 120 degrees? 

THE WITNESS: Your Honor -- 

THE COURT: The inspector didn't say that. 

THE WITNESS: Your Honor, the inspector says 
100 degrees plus. 

THE COURT: But that could mean 100.1. If I 
have a temperature at 100 rus, that sometimes is 
100.1. That doesn't mean 120. Where he says 80 to 100, 
he could just as well have said 80 to 120 if an additional 
20 degrees were involved. 

THE WITNESS: He could not, sir. 

: THE COURT: I am not impressed with the idea 

that these yams were at 120 degrees when the maximum figure 
put down here with a plus sign is 1l0v. 


Go ahead with your examination, Mr. Giallorenzi. 


Q Mr. Sousa, you said that you took the temperature) 


of these yams upon the arrival of the Mette Skou. 
A Yes, I did. 
Q On what day did you take those temperatures? 
On the 2nd of July. 


Did you make a record of them? 
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A I made netes, yes, sir. 
Q Do you nave the notes with you? 
A I compiled those notes and I made into a form 


of a memorandum -- 
Q Do you have the memorandum with you today? 
A My attorney would have it, yes, sir. 
MR. GIALLORENZI: Mr. McConnell, do you have 
that memorandum? 
MR. MCCONNELL: Yes, I do. 
MR. GIALLORENZI: May I see it, please? 
(Mr. McConnell hands document to Mr. Giallorenzi.} 
Q The original notes which indicated the 


recordation of the temperatures, do you have them with you? 


A No, sir, because after -- 
Q What happened to those notes? 
| 
' 
A Well, once I compiled all my notes into a 


memorandum, then I no longer have the need for them. 
I might keep them for six months, one year, but eventually 
I dispose of them. 
Q You knew there was this litigation pending, 
didn't you? 
A Yes. 
Q And you disposed of those notes, the original 


recordation of the temperatures which you said you took? 
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2 You destroyed them? 
3 } What did you do with them? 
4 | A After I compiled them into a memorandum, all 
5 | the information regarding <i! 1t vessel, I no longer had need 
6 | for them. 
7 | THE COURT: He wants to know what you did with 
8 them whether you needed them or not. 
9 THE WITNESS: Your Honor, sometimes I keep them 
19 | for a while and they might still be available. 
11 | THE COURT: What did you do with them? 
12 } THE WITNESS: I do not recall right now, sir, 
i 
13 | but I don't have them on me. 
14 | THE COURT: That is the answer to it; you don't 
15 know. 
16 | Q You don't know? 
i] 
17 i A No, sir. 
18 Q Do you recall being examined before trial on 
19 January 23, 1976, at page 46, and being asked this question 
20 | by Mr. DeOrchis: 
21 | "9 Do you know how long a yam would take to 
22 | decompose to a point where it is of a nonmarketable 
2 | condition in a temperature of, let's say 90 to 95 degrees? 
2A pe” Well, yams is a tropical fruit and tropical] 
25 | weather conditions or prevailing temperatures are normally 
| 
| 
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in the nineties. In Colombia. hat would be around 90-95 
degree temperatures and yams -7ouid last in such tropical 
temperatures for nine, ten, eleven months." 
Do you remember giving that answer? 
A Yes, sir. 
THE COURT: How long was this voyage of this 
ship? 
Mi. GIALLORENZI: te lete -- 
THE WITNESS: Eleven days. 
MR. GIALLORENZI: It left Cartagena on June 20 
and arrived in New York on July 1, 1974. 
Q Mr. Sousa, when were you advised that the vessel 


would arrive in New York? The date when it would arrive in 


New York. 
A The week before the vessel arrived. 
Q And who advised you of that fact? 
A Someone in Grancolombiana. 
Q Do you know the name of the man? 
A It could have been one of two individuals. 
Q “And did you make arrangements to pick the cargo 
up? 
A Yes, sir. 
| Q That is, take it from the pier. 
| A Yes, sir. 
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Were you tol. that the vessel would arrive on 


Sly i dig Lae 


A 
Q 
A 
Q 
at the army 
A 


Q 


Yes) Sir. 

And would dock at the army base in Brooklyn? 

No, Six. 

When did you find out that the vessel would dock 
base? 

On July 1. 

On July i. 

Now, when were you -- 

Possibly the Friday before. 

Possibly the Friday before. 


What arrangements did you make to remove the 


cargo from the pier? 


A 


Well, I made the necessary clearance for the 


vessel, arranged for trucks to be available on July l, 


and if the vessel had discharged on July 11 would have been 


able to take delivery. 


Q 
Customs, is 
A 


Q 


Now. you had to clear this cargo with the 
that right? 


That is correct, Sir. 


Does that mean that you had to pay the duty that 


you were referring to yesterday? 


A 


My broker would have done that, yes, sir. 
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Did you pay them? 
> 
Yes, I did. 
Do you have the check with you? 
Yes, sir. 
May I see it, please? 
(Mr. McConnell hands documents to Mr. Giallorenzi. 
MR. GIALLORENZI: May I mark this for 
identification, please. 
(Defendant Flota's Exhibit A marked for 
identification.) 


Q Now, this Defendant's Exhibit A for identifica- 


tion, which is an invoice to you from Bar-Zel, together 


with a check, states, "Duty deposit, subject to liquidation, j| 
“6,575.” 
Is that correct? 
A That is correct. 


Q What does that mean, "subject to liquidation"? 


A Well, when the entry is made a certain amount 


of duty is paid. Perishables usually enter into the country , 


under what is called an ID permit, which is immediate 

delivery permit. Therefore, it is not liquidated. The 

duties are not liquidated until sometime afterwards. 
What that implies is that they have paid the 


initial duty of %,800-some-odd and upon liquidation, the 
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2 i Customs may take upon themselves to appraise the value | 
3 thereby increasing the amount of duty already paid. | 
4 | Q When did you ascertain that these yams which | 
5 | were loaded from the Mette Skou had no commercial value? : 
6 A I knew on the pier that the majority, the vast | 
7 | majority would have no market value. | 
8 | Q pid you ever obtain a refund on this difference, | 
9 ! "Deposit subject to liquidation"? | 
10 | A i did not. | 
ou Q Did you apply for a refund? | 
12 A Tt is not possiblé. | 
13 Q Isn't it possible to inquire of the Customs 
14 Division to supervise the destruction of yams and then ask 
15 | for a refund of the duty? 
16 } A Immediately after -- | 
17 | Q Just yes or no. 
18 A Yes, sir. 
19 Q Why didn't you do it in this case? 
20 A Because that law applied immediately after the | 
21 || shipment. | 
2 | Q What law are you talking about? 
23 | A Up to that time. 
2% | Q Up to July 1, 1974? | 
25 A After that, up to the middle of July of 1974 it 
1 
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wes U.S. Customs policy that once delivery is taken, duty 
is paid. 

After that shipment or sometime about a month 
after the shipment through negotiations with the United 
States Customs, then they agreed that duties would be paid 
after fumigation because that cargo is not the property of 
the consignee until it is actually fumigated, because 
fumigation is done under USDA or the Department of 
Agriculture supervision. 

Q fsn't it a fact that Customs never charged duty 


when merchandise was destroyed under its supervision? 


A Not true. 

Q That is not true? 

A No. 

Q Can you tell me the name of the law that you 


are referring to,or the regulation number? 

A Six, L Jam noc. a Customshouse lawyer nor a 
Customshouse broker. 

Q But you say the law was changed or a regulation 
was promulgated in the middle of July. 

A I do have in my office a Customs regulation 
when that law was changed, which they called "the new 


pipeline," covering certain types of perishable goods 


coming into the country and yams, yams and certain other 
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products, because inspections are mandatory by the 
Department of Agriculture. Therefore, it could come into 
the country, Before delivery is made duty must be paid or 
guaranteec and once duty is paid, there is no recourse | 
for a duty refund unless it is to be destroyed under the 
Customs supervision within a certain period of time, which 


is not practical in this shipment. 


Q Do you know whether Bar-Zel actually paid the 
government the duties which was asses ed upon this shipment? 
A I have no evidence that they paid, but I could 
say that if they did not pay such duties they would not be 
in business now, and they are still in business today. 
Q But you don't know whether they paid the 
government? 
MR. McCONNELL: Your Honor, I object to the 
question. 
THE COURT: What is the objection? Mr. Sousa 
says -- 
MR. McCONNELL: It has no relevance. 


THE COURT: It has no relevance? I think it is 


relevant, highly relevant. The question of whether or not 
these expenses of $30,000 that Mr. Sousa estimated are 
inflated by $6000. 


MR. MCCONNELL: Your Honor, he paid Bar-Zel, 
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who is a reputable company. 

THE COURT: It was duty deposited subject to 
liquidation. I don't understand your impatience at all. 
They are entitled to find out whether there were payments 


that stuck or that should have been recovered. 


Go ahead. 
Q Do you know whether Bar-Zel paid the government? 
Yes or no. 
A No. 
Q Mr. Sousa, how many cartons of yams do you 


usually sell per day? 


A I never estimated, sir. 

Q You never estimated? 

A Not on a daily basis. 

Q Now, let's say June 27, 1974, do you know how 


many cartons of yams were in your warehouse, Vana warehouse 


and West Indies Warehouse? 


A Vana warehouse or West Indies? 

Q And West Indies. 

A On the 27th of June I would say about 1200. 
Q 1200 cartons. 


Incidentally, you testified yesterday that 
you were a shareholder of West Indies. 


What percentage of the shares of West Indies 
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for the month of June, $96,096.96. 
Did the Felipe arrive during the month of 
June in Philadelphia? 

A Yes. 

Q And it. arrived in New York in duly, isn't that 
correct? 

A No. 

Q Tt: did not. 

When did you take Celivery of the shipment in 
New York from the Felipe? 

A I said, sir, I took delivery in Philadelphia. 

Q The entire shipment? 

A 5,000; ves; six, 

Q Did you take any in New York? 

A There were 5,000 that I took delivery in 
Philadelphia from which I loaned West Indies 1,000 which 
were returned back to me in July. 

Q Now, how could you identify from this bill that 
we are looking at that these yams came from the Felipe? 

A I did testify that we do not sell ship-by-ship 
or week-to-week. We have a standing arrangement with 


American Banana where we give supply of yams throughout the 


entire year and we close our accounts at the end of each 


month. 
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Q Can you tell me in looking at this invoice, 
which was rendered to American Banana Company, number 3391, 
the number of cartons of yams that were sold for the month 
of June? 

A No. We work on the dollar basis, whatever they 
collect from customers they pay us, less a commission. 

Q So that you couldn't tell from this invoice 
whether you sold 10,000 cartons or 5,000 cartons or 2,000 
cartons? 

A No, I could not. 

Q Mr. Sousa, when did you go down for the first 
time on the Mette Skou? 

A I started to leave on July 1 and then I thought 


of calling first since they said the ship had no berth, 


so since they had told me the’week before that they were not 


sure where the ship was going, so to call them early Monday 
morning. So I telephoned and they said the ship was down at 
the army base but was not working, but they would definitely 
be working the next day. 

So the following day, July 2, I was down at the 
army base on the Mette Skou, on the pier, that is. 

Q Is the army base, for the purpose of loading 

yams into trucks, considered an appointment pier? 


A Well, I do not know the procedure at the army 
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base, but I've always made it a practice to make, to call 

the pier and make arrangements for appointments, yes, sir. 
Q Did you make an appointment for the purpose of 


sending your trucks down on July 1, 1974, to pick up yams? 


A Yes, i did. 

Q Who did you call? 

A Someone at the pier. The delivery office. 
Q Was he employed by Grancolombiana or by 


International Terminal Operating Co., Inc., a stevedore, 
if you know? 

A He aid not identify himself, who he was. I am 
sorry. He did not identify by whom he was employed. He 
did identify himself as the appointment man or the 


appointment clerk. 


Q The appointment clerk? 
A Yes, sir. 
Q Is the appointment clerk usually engaged by 


the stevedore contractor rather than by the stevedoring 


company? 
A Usually by the stevedoring company. 
Q On July 2, did you make any appointments for 


the purpose of sending trucks down? 
A Well, we had trucks down on July 2nd. 


Q Did you make an appointment first? 
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Yes. 


With whom? 


I made it personally in the office, the delivery 


office at the army base. 


Q 


A 


With whom? 


The same fellow who said he was the one that 


spoke with me the day before. 


Q 


A 


Do you know by whom he was employed? 

I presume the ITO. 

Did you send any trucks down on July 2? 
Yes. 

How many trucks did you send down? 


I had two trucks on the pier and then I had 


four standing by, trailers, not trucks; trailers. 


Q 


or trailers? 


A 


Q 


A 


And were you able to load any of your trucks 


No, sir. 


Why not? 


On July 2, one trailer went in, inside the pier, 


another trailer stayed outside the pier and we waited until 


after lunch and they said they could not possibly load us 


that day. 


So we first disengaged the trailer that was 


outside the pier and went home and the trailer that was 
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inside the pier also left. I don't recall what time. 

Q Who told you that they could not load the 
trailers on July 2? 

A This was not done at the deliver, office. 
This was done by someone in charge on the actual pier 
where the vessel was ied to. The delivery office was the 
next pier. 

Q Do you know by whom that gentleman was employed? | 

A I do not, no, sir, but I presume yourselves ; 
or the stevedoring company. : 


Q Did the man that you talked to identify himself 


as an employee of Grancolombiana? 


A He represented himself as the dock boss. 

Q And do you know who employs the dock boss? 3 
A Usually the stevedoring company. 

Q On the following day, July 3, did you send any 


trucks down? 

A Yes. We had the same six trucks -- sorry, 
six trailers. 

Q And how many did they load? 

A Three,and some cf them only half loaded. Or 


partially loaded. 
| 
Q What ‘was the reason why they were not able to 

| 


load, given to you, why they did not load all of your trucks? 
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They didn't have -- they were .aort of labor; 
have complete teams. 
What does a team consist of? 
A hi-lo driver, a checker and a loader. 
By whom are they employed? 
The stevedoring company, I presume. 
Do you receive a bill from the stevedoring 
the services of the loader? 
Yes, we did. 


Do you receive a bill from the stevedoring 


r the services of the hi-lo driver and the 


company fo 


Je don't receive a bill for individual workers. 


We receive a bill for loading trucks. 


Now. the checker's function is to count the 


cartons as they go into the truck, is that right? 


up with the 


loading the 
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Yes. 

And the hi-lo driver, he brings the hi-lo | 
cartons of yams on it? 
Yes. 

And the loader assists the truck driver in | 
truck? | 


Yes. 


And you say that three out of six trucks were | 


to 
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loaded on that day? 

A No, sir. I said only three *rucks were loaded, 
some of which were only partially loaded. 

Q Did you complain to anyone about the lack of 
loaders or hi-lo men or checkers? 

A I protested from the time the vessel, the 
cargo come off the ship, that that cargo should be dispatched 
off the pier to salvage as much as we could. 


Q Who did you _. .e your protests to, make the 


A To the dock boss,: who told me there was nothing | 


he could do, he just had no labor working. 


Q That was on July 3? 

A That was on July 2. 

Q And you loaded on July 3, is that right? 

A That is right. 

Q Three trucks? | 
| 

A Yes, sir. / 

Q Now, July 4 was a holiday? 

A Yes, sir. . 

Q And July 5 was a Friday? | 

A Yes, sir. . 

Q Did you send any trucks or trailers down to : 


be loaded on that day? 
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A By then it would be questionable. 
Q By sthen it would be questionable? 
A Yes, 31Y. 
Q Why? 
A Because the damage, there was nothing much 


that I could do to salvage the cargo that was already 
damaged coming off the ship. Tne only way I could possibly 
salvage that cargo was by expeditious delivery so I could 
take advantage of fumigating, let's say on Tuesday or 


even possible Wednesday morning, and Cry cosa 


Q Wednesday the following week? 

A No, six. July 2. 

Q Juby 22 

A Or July 3. 

) You say that if there had been a quick’ delivery 


of the cartons on July 2 you woud have been able to 


fumigate them and salvage them? 


ys I would have been able to salvage much more, 
yes, Sir 

Q When you say "much more," how much mc 2? 

b Well, ‘sir, 26.36 hard to make such a preciction. 


* do know from what I saw on the pier that I could salvage 


a substantial quantity of the cargo, yes, sir. 


Q tf there could have been a delivery on the 3rd? 
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On the 2nd. 
The 2nd? 
A Or the lst. 


Q Now, by July 8 you felt that you could not 


salvage anything? 

A July 8 and 9 I felt I could salvage a nominal 
amount, but there wasn't much. By July 8 I already had 
about 1,800 in the market and I must have visited eight, 
ten or twelve different customers with that merchandise 


ani no one would take it, so I knew that the salvage at 


that time, on that date, that such salvage would be somewhat | 


limited and this was verified by the, your own surveyor 
who inspected -- 

Q Just a moment, please. Never mind about my 
own surveyor. Just tell me what you know. On July 8 you 
say what, you could have salvaged some? 

A 

Q None? 

A On July 8, I said I knew I could salvage a 
nominal amount but I could definitely not salvage any part 
of the seventeen or eighteen hundred that I had already 
delivered to the Bronx. 

Q How about July 9? Did you send any trucks 


That was a Tuesday. 
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July 2 and July 3. 
Q But you don't remember the appointments that 


you made on the other days? 


A No, Sir. 

Q And those appointments were made with ITO? 

A I presume the employee would be employed by ITO. 
Q And you say if the labor was available on those 


two days, July 2 and 3, you could have completely loaded 
the 5,000 cartons? 

A Yes, sir. It would be no different than in 
Philadelphia. We took delivery of 5,000 in about five or 
six hours. 

Q That is your testimony, that in two days you 


could have taken the whole 5,000? 


A Yes, sir. 
Q How many cartons to each trailer? 
A All those are 40-foot trailers and some were 


45 or 42, I am not sure, but they all have a capacity of 
over 900 cartons. 
Q Now, you W able to salvage 251 cartons, 


isn't that correct? 


A No, sir. I repacked 250. 
Q You repacked 251? 
A Yos, sir. 
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transit of yams? 


A Which kind of decay are you referring to, sir? | 


Q I am talking about, let's say, a decay caused by | 
rotting, by bacteria. 
A Well, e dry cot is a bacteria. It is -- 
Q But do you have a normal percentage of decay | 


in an ocean transit, like from Colombia to New York of yams? 


A A long transit. 

Q From Colombia to New York, is there a normal 
decay? 

A It all depends what you mean by "decay," sir. 

Q Just answer yes or no and then your lawyer can 


go into it. | 


A There is a normal amount of decay, dry rot, yes. 
Q Do you know what the percentage is? 
A It could vary up to anything between 6 up to 


12 percent with dry rot. 

MR. GIALLORENZI: I have no further questions 
at this time. \ 

THE COURT: Mr. Hooper. 

In answering the last question, are you saying 
to me that of the 5,000 cartons it could be expected that 


12 percent of the contents would wind up in some form of dry 


rot by the end of the voyage, no matter what you did about it? 
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THE WITNESS: Yes, sir. The dry rot does not | 
affect the product, your Honor. | 

THE COURT: Now, the inspection certificate | 
says that the tubers have sprouts from a quarter to a Nas 
inches in length. 

Does that indicate when those sprouts attached | 
themselves to these tubers? | 

THE WITNESS: Sprouts are usually developed, 
your Honor, by excessive moisture, which is caused by 
excessive heat, or overmaturity of the yam. 

THE COURT: Is it reasonable to assume that 
these yams had their sprouts when they were loaded? 

THE WITNESS: No, Sir. Yams -- 

THE COURT: You mean that in ten days they 
sprouted? 

THE WITNESS: Yes, sir. 


THE COURT: Go ahead. 


CROSS-EXAMINATION 
BY MR. HOOPER: 

Q Mr. Sousa, in the questioning by Mr. Giallorenzi,| 
you mentioned the figure of 50,000 other cartons of yams whicl 
came in. | 

What period of time did that cover? 


A The 50,000 cartons of yams probably covers a 
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period of January through June. 

Q And that is your season of importing yams, 
January through June? 

A No, sir. We import yams throughout the year. 


Q Do you import Colombian yams throughout the 


A No. We usually cut off Colombia shipments at 
the end of July. 


Q So your season for Colombia yams are January to 


A That is correct. 

Q About. how many shipments did you receive in 
that period of time from January to July of 1974? 

A From January through July? 


Q Right. 


A About fifteen, fourteen, fifteen shipments or 


thereabouts. 


Q Hew many of those shipments did you make claims 


A couple. For shortages v« damage? 
Damages. 
A couple. 
How many do you consider a couple? 


One or two. One was nominal. 
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high as $20 down to 12, oa Hs 

THE COURT: ‘She range is 12 to 20? 

THE WITNESS: Sometimes even lower, your Honor. 

THE COURT: How low? 10, 8? 

THE WITNESS: We had one month, your Honor, the 
month was very bad. I think it went down to, if 2 am not 
mistaken, your Honor, 10.50 or 11,50. I am not Coo. sure 
on this. 

Q Do you keep any records or do you know what 


the average price was which you received per carton for 


each shipment in 1974? 


A Not since '73. We did not -- we started the 
first two months of '74. Then I lost some of my staff and 
I switched my arrangements whereby I would have one whole- 
saler doing all the deliveries and making the collections 
and paid at the end of each month. 

Q And you used that procedure for the first two 
months of 1974? 

A No, sir. I used the procedure of itemizing the 
first two months as to what we sold them for, but as I said, 
I lost staff after that period and then I could not replace 
the staff, so I made an arrangement with a wholesaler who 
would -- with whom I would join to sell the merchandise 


to numerous customers, and he would undertake to make some 
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of the deliveries and also to make the collections. He 
would pay me at the end of each month or within a reasonable 
period thereafter. 

Q Forgetting that arrangement for a while, you 
mentioned before that you had an arrangement with the 
American Banana Company where American Banana Company , 

I believe, stored your yams for you, is that correct? 
A No. American Banana does not store yams for me. 


They receive and they deliver yams upon receipt. 


Q But you sold them on consignment to American 
Banana? | 
A Not on consignment. We sort of set a price which 


is based on the market price at that time. 

We may go a quarter higher or a quarter under 
the market price, which is dictated by the USDA marketmen, 
and we try to work within a reasonable amount from those 
prices dictated -- not dictated, but sustained by the USDA. 

Q But I am interested in where these yams 
physically go once they arrive in New York. 

You testified that Vana does not own any 


warehouse; is that correct? 


A That is correct. 
Q So that you have to put the yams somewhere? 
A yes. 

* * * 
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import? 
A When you speak of the market, I am talking 


about my own market. 


Q I was talking about the entire market. 
A I'm sorry. 
Q Let me ask it this way then: What percentage 


of the entire market is taken up with your companies? 


A Sir, that would depend on competition. I 
cannot == 

Q What is your share of the me “ket here? 

A It would depend on the competition. I cannot 


control competition. 


Q I am looking for a rough estimate. Do you bring 


in 90 percent of the yams in New York City, 10 percent, 


50 percent? 


A There would be some shipments that I would have 


a hundred percent. There may be shipments I would only 


have 25 percent. So it is highly fluctuating, depending 


on whether -- I would only ship heavy quantities if I knew 


that the market was there and the competition did not have 


that many quantities. 
Q How many cartons of yams did you have on hand 


when the Mette Skou arrived in New York? 


A On Monday, July 1, I must have had approximately | 
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3,500, on July 1, which I intended to dispose on the same day 

or the day after. | | 
Q Did you dispose of .them? | 
A No. After I saw the condition of the Mette 


Skou on July 2, I decided to hold back whatever supplies 


I had. | 
Q For a better price? | 
A Well, the price was stable. 
Q In other words, if the Mette Skou's shipment 


didn't come in, the price would go up? 
A No. No, that is not the case, because we 

had some of the Filipe lot or the lot before the Mette Skou 

with a firm price, as I said, and we started off at 17 1/2 

on the previous week, and we were hoping to settle at 

16 1/2, $17 of the Mette Skou, so that Monday, Tuesday and 

Wednesday we would have been able to dispose of that Lot 

and then sell the Mette Skou for the following week 

because we had no other vessels out of Colombia until 

the 17th of July. 


Q Do you have any records wnich would indicate 


the money you make, your net profit, from Colombian yams, 


in, say, May of 1974? 


A No. We don't work on a month-to-month basis 


regarding profits. We assess the profits at the end of the 
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fiscal year. 

THE COURT: Did you have any spoilage in May 
or June? 

THE WITNESS: No; Spoilage in May and June? yes, 
sir. 


THE COURT: To what extent? 


THE WITNESS: We had a vessel that came in around! 


the 12th of June, your Honor. We had exactly the same 
problems as the Mette Skou, sir, except a little bit worse. 
That vessel was in the high seas almost three weeks, so 
when the cargo arrived, instead of -- the high temperatures 
were there but the decay already had taken effect. 
THE COURT: How many cartons were involved in 
that? 
THE WITNESS: If I am not mistaken, 1,900, 
your Honor. There were 5,000 packages, of which 1,900, 
I don't know the exact amount, t think 1,900 were damaged. 
THE COURT: Did that involve a lawsuit, too? 


THE WITNESS: Yes, sir. 


Q What kind of damage did that other shipment 
sustain? 
A As I said, exactly the same as yours, excessive 


heat, lack of ventilation. 


2) How did the excessive heat and lack of ventila- 
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tion manifest itself on that shipment? 

A On the particular vessel -- you are referring 
to which vessel, sir? 

Q The one you just told the Judge about. 

A In that particular vessel, the yams were stored 
in two different places. There were 2,000-odd packages in 
one chamber, one hatch. Well ventilated. Those arrived 
in excellent condition. 

There was another lot, approximately a similar 
amount, and we took recorded temperatures of about 100-odd 


degrees, I think it was 110, but that vessel had taken 


about threr ‘ks transit time so the excessive heat already 


manifested self into the breakdown of the yam, which 
would have happened in yours if you had kept your yams on 
the vesse. another two days. 
Q Did that other vessel also contain damage by 
fusarium rot? 
A All yams nave dry rot. 
Q All yams have damage by ary rot = 
THE COURT: Didn't it occur to you that this 
kind of damage, 1,900 cartons in June and a batch in 
July, might be referrable to the farming of these yams? 
THE WITNESS: No, sir, your Honor. 


THE COURT: Did you have the certificate there 
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also from the Department of Agriculture, in that situation? 


THE WITNESS: 


On the previous vessel? 


THE COURT: Yes. 


THE WITNESS: 


No, sir. There we only had 


the ship's surveyors and our surveyors. 


Your Honor, we only call the Department of 


Agriculture inspector, the inspector for the Mette Skou lot, 


because I could not get my surveyor when -- 


THE COURT: Weren't you getting a little nervous 


about importing yams from Colombia when 1,900 cartons 


turned up in a peculiar condition just a couple of weeks 


before this second batch? 


THE WITNESS: 


Your Honor, a number of factors. 


We have a letter of credit and we are committed to Litt 2 


certain amount of shipments -- 


THE COURT: But you are not committed to lift 


bad merchandise. 


THE WITNESS: 


Well, sir, they were not bad when 


they were shipped, your Honor. 


THE COURT: How do you know? 


THE WITNESS: 


In the first place, I have 


confidence in the supplier. I have visited Colombia. 


I was in fact in Colombia sometime in May of 1974, toward 


the 


latter part of May ~~ 
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THE COURT: Did you see the 1,900 cartons 
packed in Colombia? 

THE WITNESS: No, sir. But I saw the yams in 
general, your Honor, and the yams are properly inspected 
before leaving in order to comply with the regulations of 
the Colombian Department of Agriculture. 

The regulations in Colombia are very rigid 
by the Department of Agriculture inspectors. 

THE COURT: They're interesteu in shipping yams, 
not from restraining yams from going into the flow of 
commerce, isn't that so? 

THE WITNESS: Sir? 

THE COURT: I say the interest of the Colombian 
inspectors is to see that yams get out; the interest of 
American inspectors is to see that yams stay out. 

THE WITNESS: Well, it is not -~- 

THE COURT: Isn't that so? 

THE WITNESS: No, sir. They insure not only 
Colombia but elsewhere, your Honor. They take every 
precaution to insure that the merchandise being shipped is 
of good quality and condition. 


THE COURT: Go ahead, Mr. Hooper. 


Q Are you an expert in fusarium rot? 
A Not an expert, no, sir. But I am familiar 
» ** &* 
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50,000 and whatever Jamaica yams you sold there would 


have to be added to the 50,000 to ascertain your cost against 


the $69,000 overail, isn't that so? 

THE WETNESS: ‘Yes, sir. 

THE COURT: Now, what were your gross sales in 
July? 

THE WITNESS: $139,048, but this covers July and 
August, your Honor. 

THE COURT: How many cartons of Colombian yams 
does that represent? 

THE WITNESS: I would say approximately 7,000, 
your Honor. 

THE COURT: So that your cost of those yams 
was $70,000 for the Colombian and the balance of cost for 


the Jamaican or other source, is that right? 


THE WITNESS: That would be approximately correct, 


your Honor. 

THE COURT: What was your normal markup, 60 
percent, 50 percent? 

THE WITNESS: In accordance with the market, 
your Honor. We would try to get the maximum to offset 
bad markets. 


THE COURT: But on what basis did yo arrive at 


a norm? Was it a 50 percent markup or 40 percent markup or 
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60 percent markup? 


THE WITNESS: Your Honor, we tried to get -- 


THE COURT: Subject to the market fluctuations? 


THE WITNESS: Yes, sir, strictly subject to 
that. 

THE COURT: But you had to start somewheres. 

What were you doing business at, a third up, 
40 percent, 60 percent? 

THE WITNESS: We tried to work on 50 percent. 

THE COURT: 50 percent. 

THE WITNESS: If the market warranted. 

THE COURT: The figures seem to indicate 50 
percent. 

THE WITNESS: If the market warranted, your 
Honor. There were many times when we had to take a loss 
because of the market conditions. 

THE COURT: Well, you weren't taking a loss: 
you were just taking a reduction in PLOLAC: 

You considered it a loss if you didn't make 
50 percent on every deal, is that it? 

THE WITNESS: No, sir. We have sold yams at 
cost and below cost from time to time. 

THE COURT: In 19747 

THE WITNESS: Yes, sir. 
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A Well, whatever quantities of yams were shipped, 
sir, I could not pay no more, no less than the figure I have 
already said. The price is fixed on the letter of credit. 
All the ocean freight is a conference rate. We do not employ 
nonconference vessels. All the charges are standard. | 

Give or take a nominal amount per carton for 
intangibles, which are not included on these charges -- 

Q So this letter of credit is an accurate report 
of the amount of money you paid for yams per carton, FOB | 


Colombia, during May 1974? 


A Definitely. 
Q Could I have that letter of credit? 
A It is a letter of credit together with 


numerous amendments. 
Q The letter of credit and amendments which you 
have just handed to me, what period of time does that cover? 
A It was opened on December 11, I believe, 1973, 
with the other expiration date on June 15, 1974, but prior 
to the expiration date we extended that to December 31, 1974. 


Q So that during the entire year of 1974 you were 


paying $5 per carton for yams, is that correct? 
A That is: correct. 


MR. HOOPER: I would like the letter of credit 
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MR. HOOPER: Any objection? 
THE CLERK: No objection? 
(Defendant Ove Skou Exhibit E and E-l received 
in evidence.) 


Q I would like to refer to Plaintiff's Exhibit 6, 


which is the U.S. Department of Agriculture report. 


Now, trying to understand what you are claiming 
in damages here, am I correct that you are not claimint 
fusarium rot as damage? 

A No, we are not claiming on dry rot, no. 

Q And you understand that dry rot is fusarium 
rot, is that correct? 

A Yes, that's correct. 

Q Are you claiming damage for sprouting? 

A To a point, yes, 

Q What do you mean by "to a point"? 

A Because it ic one of the reasons for sprouting 
was the results of the -~ one of the reasons was the result 
of the excessive heat and lack of ventilation which caused 
these yams to sprout in such a quick transit time. 

Q Lack of ventilation would cause them to sprout? 

A Yes, sir. Moisture, heavy moisture. 

Q Would remaining in the ground three or four 


months also cause them to sprout? 
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A We were discussing a while ago keeping yams in 
the ground up to the end of March. Up to the end of March, 
yams will not sprout. Not under the ground or out of 
the ground. 
Yams will sprout at certain periods of the year, 
even with ventilation they will sprout, but it is a very 
slow sprouting. l 
If yams were stored in the tropics, even 
well-ventilated, they would sprout; it would be a very 
slow sprouting. In other mide: this, referring to this 
UDRSDA report, where he shows i 1/2 inch in length, it would 
take possibly six weeks in the tropics for the yams to 


sprout 1 1/2 inches, even if they were well ventilated. 


However, lack of ventilation and excessive moisture eee 
by excessive heat will cause the yam to sprout. | 

Q Wouldn't you be more likely to find sprouting ) 
in yams late in the season as opposed to early in the season? 

A Yes, but sprouting is not, as I mentioned 
before, is the, the cuase of damage was not because of the | 
sprouting. Sprouting was caused as a result of the excessive 
heat. But I am not -- I have never complained too much | 
regarding sprouting because sprouting could be snapped off. | 


Q So you are not too worried about sprouting? | 


A Not too concerned, no, sir. 
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“And you are not worried at all about fusarium 


Fusarium rot does not affect the yam. 
That is what I mean. 


And all the yams were firm and you are only 


worried about heat? 


A 


Q 


A 


Q 


All the yams that USDA saw were firm. 
That is what I am referring to, Exhibit D. 
yes. 


You also testified, I believe, that you store 


yams, say they matured in November-December, 1973, is 


that correct? 


A 
maturity in 

Q 

A 
yams remain 

Q 
March? 

A 

Q 

A 


Q 


Cartagena. 


There is some in some areas they will reach a 
November-December, yes. 

And they remain in the ground until March? 
Not all of them, sir. I can't say all the 

in the gxround until March. 


But this shipment remained in the ground until 


I didn't say this shipment did. I wouldn't -- 
What is the temperature in Colombia during -- 
What part of Colombia? 


The part where these yams came from, 
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A Which yams? The 5,000, the Mette Skou? 
Q That is right. 
A I never said that I knew from where all these 


yams came from. 
Q But do you know what the temperature is in 


Cartagena, say in January of 1974 or January any year? 


A Yes. Cartagena is a sea port on the Atlantic 
Ocean. And it is rather cool. It rarely goes above 85 
degrees. 

Q What about where the yams were grown? What 


is the temperature there? 


t 


| 


A Most of the yams for export are grown in an area 


of Colombia called Bolivar, which ranges from a thousand 
feet above sea level and the flatlands and the hillside 
and the valleys, and the temperature will vary very widely. 


Q ‘Do you have any idea what the temperature was 


| 
| 
| 


in the place where these yams were grown, the yams shipped on 


the Mette Skou? 
MR. MCCONNELL: Your Honor, the date, what 


temperature was it where they were grown, what time of the 


day, what month -- it is such a vague question, your Honor, 


and I don't see how the witness can answer it. 
MR. HOOPER: I'‘1ll rephrase it, your Honor. 


THE COURT: You don't have to for my sake. 
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You left it to the witness, you left him an open opportunity 


to tell you what the temperature was where these yams were 


grown. 


Q What was the temperature range where these yams 


were grown? 


A It would range widely. 

Q What are the limits, where these yams were 
grown? 

A From place to place, you would go down to about 


60-some-odd degrees in the evening. In certain areas you 


may go up to the high eighties. Possibly at certain times of 


the year it may even reach 90. 

Q But 90 would be about the limit? 

A Well, sir, I don't live there and I have never 
spent a whole year in Colombia, but I do visit Colombia 
from time to time and I never experienced temperatures in 
excess of 90 degrees. I am not suggesting in any way that 
it is not possible to go above 90. 

Q But you don't know that it would go above 90? 

A No, sir. I have never experienced it, 
particularly in Cartagena, it definitely doesn't go above 
90, to the best of my knowledge, because there is always a 


sea breeze, since the city is on the ocean front. 


Q I would like to read -- do you remember testifyinu 
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at a deposition on January 23 in the office of Mr. Giallorenz! 

A Yes. I might have said that it may go up to 
95 degrees in certain areas, yes. 

Q Do you remember giving. this testimony: 

“oO Do you know how long the yam would take to 
decompose to a point where it is of nonmarketable 
condition in a temperature of, let's say 90 to 95 degrees" -- 
this is on page 46. 

"A Well, yams is a tropical fruit and tropical 
weather conditions are prevailing temperatures are normally 
in the nineties. In Colombia, they would be around 99-95 
degrees temperature, and yams would last in such tropical 
temperatures for nine, ten, eleven months." 

Does that refresh your recollection of the 
temperatures? 

A Yes, I made such a statement and I -- and I 
will stand by it now, but I must also state that yams are 
grown throughout the whole country of Colombia. 

Q But your testimony now is that the temperature 


down there is 90-95 degrees? 


A When you say "down there" -- | 
Q In Colombia, where the yams were grown. 
A As I said, where in the state of Bolivar, where 


most of the yams are grown for export, the temperature ek ae 


SOUTHERN DI: /RICT COURT REPORTERS. U.S COURTHOUS 


140a 


jbas Sousa - cross by 
rarely go above 90 degrees, but there are other areas on 
the western side of Colombia where yams are also grown and 
shipped occasionally from a port of Buenaventura, not to 
us, but to other people. 

THE COURT: Is there any record of the temperaturt 
of these yams at the point of shipment, the FOB point? 

THE WITNESS: I have no such record, your Honor. 

THE COURT: Did the Colombian inspection service 
make any tests for the heat content of the yams as part of 
their test? 

THE WITNESS: To my knowledge, no, sir. 

THE COURT: So their concern is not with whether 
overheated yams leave the country? 

THE COURT: Your Honor, I am familiar with the 


conditions in Colombia and it is not very easy or even 


possible for yams to get overheated before shipping, your 


Honor. 


THE COURT: I know, but my question was a little 
different. 

I say it is none of the concern of the 
inspection service as to whether or not overheated yams are 
being sent out of the country, is that right? 


THE WITNESS: No, sir, because if yams are 


overheated sufficiently to cause damage, they would reject 
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such yams, your Honor. 

THE COURT: Can you tell that a yam is overheated 
by just looking at it? 

THE WITNESS: Yes, sir. 

THE COURT: How? 

THE WITNESS: You could stick your hand in the 
carton, your Honor, and you would feel the heat being 
developed in the carton. 

THE COURT: Well, then, what was the necessity 
for your putting a thermometer in the yams when you examined 
them in New York? 

THE WITNESS: To get the exact temperature, 
your Honor, but by putting my hand into the carton, I knew 
they were very hot. We use thermometers strictly to give 
us the exact temperature of the yam, which in this case 
was in excess of a hundred. I got 120 degrees. 

THE COURT: Colombia is an exporting country, 
fan*t Lh? 

THE WITNESS: Yes, sir. 

THE COURT: It is the national Colombian interest 
to export yams, as far as you are aware, isn't that so? 

THE WITNESS: Their national interest to ship | 
only good quality yams, your Hcror; good condition. Also, 


your Honor, good quality yams in good condition, your Honor. 
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THE COURT: All right. 
Q Now, I believe we have your complaints about 


these yams narrowed to heating and ventilation, is that 


correct? 
A My complaint? 
Q Right. 
A Ts that I lost about $55,000 here. 
Q You said heat will damage yams? 
ra Heat will cause -- excessive heat will cause 


damage to yams. 


Q Will heat alone damage yams? 
A It depends how hot. 

| 
Q How hot does the temperature have tc go for 


the heat alone to damage yams? 

A Well, my experience is that I have seen 
and I have exported and I have sold yams in excess of 95 
degrees, but yams, 95 degrees and slightly higher, if they 
have a good ventilation system, if they are well ventilated 
and aired, there is no danger to such yams. | 


Q So you have to have bad ventilation and high heat; 


is that what you are saying? 
A Yes, sir. Excessive heat, as a matter of fact, 


sir, would culy be caused due to lack of ventilation, 


| 
| 
| 
because if the yams are ventilated with the prevailing 
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temperatures, yams will never be overheated. 

In the case of the Mette Skou as an example, 
if I may, if the yams were ventilated with the prevailing 
sea temperature at s which would be in the seventies, 
possibly in the low eighties, the yams could never develop 
to 120 degrees temperature. 

Q So that what you are saying, if some blower 
pumped air to the yams into the deep tanks and )]»t bad air 
escape and kept constantly pumping in air from the outside, 
these yams wouldn't have been damaged, is that correct? 


A If you have a continuous amount of air 


circulation that is fresh air coming in, circulating through- 


out the cargo and the boat, the stale air which developed 


into gases, an exhausting system to take that out, you would | 


never develop it to excessive temperatures. 

Q Before we talked about the amount of yams you 
yourself and your companies import into the New York area. 

Can you give me a rough estimate of the number 

of cartons that are imported into the New York area from 
everyone in, say, June 1974? 

A In the last three years I have not kept such 
a recora@. I used to, but as I mentioned before, in the 
office of Vana alone I had five employees and I lost most 


of those employees. 
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are familiar with the market, you will know that the stores 
are one after another, store 29, store 28, 27, 26. The 
only -- about 30-fe¢et wide or 40-feet wiue and it is very 
easy to cover twenty stores in a matter of about one hour, 
and I was going from one store to another, so if I parked 
the trailer by one store, I could cover, if I backed ir 
trailer to one store, I could cover three or four customers 


at the same time. 


Q Was this in the Hunts Point Market? 

A No. 

Q This is in the Bronx Terminal Market? 

A Correct. There is no market for this merchandise 


in the Hunts Point Market. 
Q Now) to try to cut things «@ little snort, you 
also testified that you eventually dumped some of the yams. 
A Yes. Not some. Most of it. 
Q Do yw have Plaintitt’s Exhibit 4 -- 3 and 4? 
I show you Plaintiff's Exhibit 3, a bill froin 


Acme Carting Company. 


A Yes. 
Q What was that for? 
A This is a bill dated July 10, 11, 12 and 13. 


Removed from Stone Avenue premises 1,816 boxes of yams 


Andina. 
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Rmoved from storage, store premises, 1,800 


boxes of yams Andina. 


Q And how much was the charge for that? 

A $477.85. 

Q And that was for just the removal of those four 
days? 

A * will =<- - Rave, I have been testifying under 


oath and I will testify that I was present when I ordered 


these people to pick up these yams to be destroyed. 


These were the 1,800-some-odd cartons which were 


inspected at the American Banana and West Indies on July 9 by 


my surveyor and the surveyor for the carrier. 

Q Did you pay that bill? 

A The -- I did not have a check with me. These 
people demanded cash because he was in addition to thear 
normal carting, so they hand made out the bill to West 
Indies, which I had not noticed, and I issued a West Indies 
check to the payment for this amount which was West Indies 
charged me for reimbursement. 

Q Whose paid stamp is that that appears on 
Pleinciec's Bxhibit 37 


A This was done by the bookkeeper up there and 


on the left-hand side I have my own handwriting, West Indies 


check number 6328. 
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decayed or to be dumped they had to pick up, but this -- 
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Whose paid stamp is that? 
This is a West Indies stamp. 


West Indies; it is not the Acme stamp? | 


No. This is West Indies. 


! 
} 


Does Acme Carting regularly pick up rubbish from | 

| 
Yes, in the course of their daily routine pickups! 
And how often do they pick up rubbish? | 
Well, they have a contract, or they are under | 
permission, I should say -- by the Department of | 
that time of the year, that they had to stop | 


ry store at least once a day and any merchandise 


And isn't it true that you paid $40 every two 


is service? 


That may be so. 
And isn't it also true that you allowed these 
0 every two weeks to mount up for a while? 


No. The $40 every two weeks is if you have 


Didn't you let them mount up to about four 
then pay them for this period? 


I don't think so. 


| 
stuff to dump. I don't always. | 
| 


Don't you now owe $530 to Acme Carting? 
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A That I don't know. I don't check the records. 
Q Didn't you let the bill run up until it was 


about $477 in this case? And then pay it with Plaintiff's 
Exhibit. 3? 

A This, I never paid West Indies' bills. This 
bill here was, this check was signed by myself because 
they demanded payment right there and then and I did not 
have a check for Vana with me, so I gave them a West Indies 
check for which they charged us. 

Q Did you dictate the contents of that bill to 
Mr. Croce, the head of Acme Carting? 

A I never heard of that name. I called Acme 
because we cannot bring anyone into the market other than 


the people -- 


Q But my question was, did you dictate the contents 


of that bill to Mr. Croce? 

A No. I never met Mr. Croce. Never met the man. 

A Finally, Mr. Sousa, you mentioned a previous 
claim in May of 1974. What ship was that? 

A _I didn't say May. 

I had two claims from Colombia besides this one, 

two claims from Colombia in 1974. One for about 400-some- 
odd cartons, which the vessel refused to deliver on the 


weekend and kept it on the pier and the temperatures went 
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down to 20 degrees over the weekend and they were frozen. 
That was about 400-some-odd cartons. 

Q What date was that? 

A That was, I believe in March. 

Q And@ the other claim? 

A The other claim was, I think, on June 12 on the 
Prudential Lines. I don't know the exact amount of the 


claim, but 1 think 1t is 1,200 -- 


Q Do you remember the name of the ship? 


A Yes. The Santa Cruz. 


MR. HOOPER: I have no further questions. 


CROSS-EXAMINATION 
BY MR, MULROY: 
Q In answer to Mr. Giallorenzi's questions, 
Mr. Sousa, did I correctly get the impression that yams that 
are fresh are more susceptible to infestation or dry rot, 
as distinguished from cured yams? 
A Sir, I may have to ask the Court to repeat that 


question. 


Q Well, let me ask you, what dees "fresh yams" mean 
to you? 


A Fresh yams are fresh yams, sir. 


Q Does "fresh yams" mean recently out of the 
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store mainly because of shipping difficulties where we 
didn't have regular shipping, we used to store yams for 
two and a half, three months, yes, sir. But this is prior 
to 1974 and not Vana Trading. 

Q So that you wouldn't expect to have any damage 
occur to the yams because of the fact that it took an 
extra week to get them off the pier, is that true, under 
normal circumstances? 

A No, sir. As a matter of fact, we like to keep 
yams on the pier. 


Q Save storage charges, right? 


A Not only that, it is well ventilated, it is right 


on the sea, you have excellent ventilation. 
Q Now, in connection with these yams, do I under- 
stand that you knew when you went to the pier for the first 


time on July 2 and you saw those yams being discharged 


| 
| 
| 
| 


, 
| 


that you knew that these yams would not be good for marketing4 


A Well, when I -- not immediately -- when they 


start coming off at excessively high temperatures, yes, sir, 


I knew they could not be marketed. 

Q Now, some of the yams that came out of the same 
place, some of the yams that came out of the same area on 
board the vessei on July 2, did you find that some of these 


yams seemed to be in fairly good condition and the 
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temperatures were normal? 


A yes. This is what is so unusual about this case. 


Q Now, among these yams that you found to come out 


of the ship in good condition, do I understand trom your 
deposition that you found what appeared to be 251 sound 


cartons come out of the ship? 


A That may not be so because we were looking with 


the intention of repacking, to salvage as much as we could ie, 


was to look for those that we found at 80 degrees and some 


at 90 degrees. 


Q Did you put aside approximately 251 cartons of 


what you expected would be sound yams? 


A Well, we didn't put aside because we didn't know 


where they were. The were mixed up with the 5,000. 

Q Did you segregate them? 

A Well, those 251 definitely were not onthe 
1,800 that had gone to the Bronx as the first lot. 

So we assumed that those eighties, those yams 
that were 80 degrees or 90 degrees, I even found some 
yams coming off the ship at 78 degrees on July 2, when we 
started to repacking it was with the intention of finding 
those that were in the low temperatures, but looking for 
yams, this is a week later and naturally by then all the 


temperatures were normal. The ones that had been 120 or 
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more were the same temperature as the prevailing temperature 
of that day, so we had no way of knowing where the 250 were. 


THE COURT: I don't believe you have answered 


t 


the question. You were asked whether some yams in the shipment 


were in good condition and you said yes, and then you were 
asked how many cartons and you didn't answer that, and that 
was followed by the question, were the 251 cartons in good 
condition and you didn't answer that. 

Now, what proportion of the yams in the shipment 
were in good condition? 

THE WITNESS: Your Honor, we repacked 251. 

THE COURT: That is not my question nor 
counsel's question. 

THE WITNESS: That we have -- 

THE COURT: What proportion of the yams in the 
shipment were in good condition? 

THE WITNESS: That we have found, under 186 
cartons. 

THE COURT: 186? 

THE WITNESS: Under 186 cartons, your Honor. 

THE COURT: What did you do with the 186 cartons? 

THE WITNESS: Those were the -- part of the lot 
of the 251 which we repacked and sold them to West Indies, 


who in turn repacked them; they lost 65 cartons in repacking, 
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leaving them with 186, and then they repacked another two 
or three times and they ended up with under 186, your Honor, 
but I am not suggesting, your Honor, that there weren't 
some more good yams in that lot. It just was prohibitive 
for us to go through 5,000 cartons to find a few good ones. 

THE COURT: Well, it may have been prohibitive, 
but if you are trying to collect for something that you 
didn't do, what are these defendant to do about it? 


THE WITNESS: I did try, sir. 


THE COURT: Well, you did try, but a good college 


try is not the same as proving what the actual extent of the 
damage was. You are telling me that you don't know what the 
extent of the damage was because it would have been 
prohibitive to find out. 

THE WITNESS: Your Honor, we had delivered 
1,800-some-odd cartons to the Bronx on July 8. Out of the 
1,800 we could not salvage one. 

THE COURT: That accounts for 1,800 out of 
4,800. What about the other 3,000? 

THE WITNESS: Out of those, we took it to a 
warehouse and we tried to salvage. We unloaded the first 
two trailers at a cost of about $1,400, unloaded and checked 
each and every one, every carton that came off the two 


trailers, that came off the ship. What we thought was good 
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cartons and discovered all of them were firm. 
THE WITNESS: I did not, no, girs 


THE COURT: Did anybody? 


THE WITNESS: The USDA made an inspection, 


your Honor. 


THE COURT: That was just a sample test case, 


wasn't it? 

THE WITNESS: Sir, he was there for a long 
period of time. 

THE COURT: It was a sample test check. He 
didn't go through 5,000 cartons. 

THE WITNESS: He could not, ix. 


THE COURT: Then it is only a sample test 


Who was going to vouch for the fact that good 
yams weren't geing out with the bad yams? 

THE WITNESS: As I said, your Honor, we checked 
1,800-some-odd cartons and we checked almost 3,000 cartons 
in the warehouse, not only myself, but the various 


surveyors, your Honor, and they, other than the 251 which 


we were able to salvage, what was left from the 251, your 
Honor, of which 65 were repacked and rejected -- 


THE COURT: Well, you have worked out your 


answer to the whole 5,000, but when you started answering 
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the question you made it very clear to me that some of the } 
yams in the shipment were in good condition and that you 
weren't able to go through all of the cartons because it 
would be prohibitive. Now you are giving me an explanation 


about having done the whole job. 


Which testimony am I expected to accept? 
THE WITNESS: Your Honor, it is nearly impossible | 
to check each and every carton to find the ones that were 80 
degrees because I could show you a yam, your Honor, and 
you may have a small spot -- | 
THE COURT: I grant you that it is a difficult | 
job and I also grant you that it may be a prohibitive job. 
At the same time, how can I direct the defendants to pay 
you money on the basis of what you didn't do? 
THE WITNESS: Well, we did do, your Honor. 
I did not go through every carton towards the end simply 
because what we were repacking one day had to be repacked the 


| 
next day, so even though they were good when we repacked, 


the following day, because of its being exposed to excessive 
heat -- 

THE COURT: It may have been exposed to your 
process, too, of whatever you were doing there. If they 
were good one day and they were firm and your experience 


indicated that you had good yams on hand, maybe you did 


| 
| 
| 
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something to them that affected them. 

You see, you are leaving open a lot of question 
areas for me. 

THE WITNESS: Your Honor, there was, at that 


time of the year, there is no reason not to salvage as many 


yams as possible because that is the best market of the year, 


your Honor. 

THE COURT: If that is so, then why do you say 
it was prohibitive, if it was that time of the year? 

THE WITNESS: Because, your Honor, we went 
through the first of two trailers thoroughly. There were 
about eight men repacking the yams, unloading and repacking 
them. 

Out of, I think it was about, something like 
1,900 cartons, out of those two trailers, your Honor, we 
salvaged 251,which we dispatched -- 

THE COURT: Well, that repeats what you have 
already told me. Thank you. Go ahead. 

Q With regard to the 251 cartons that appeared 


to be normal and within the normal temperature range which 


you observed on July 2 -- is that correct? 
A Yes, sir. 
Q Am I right so far? 
A That is correct. 


| 
| 
| 
| 
| 
| 
| 
| 
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Now, those 251 cartons, is it true that those 


Q 


251 cartons were the last truckload to be removed from the 


terminal? 


A Nop oSirs 


Q Were they removed on July 11, 1975, by a truck “| 


of the West Indies outfit at 5:35 p.m.? 


A We picked up 251, yes, which was the remaining 


of the ship, the remaining lot. That truck went in to pick 


up 269 cartons, which was the balance of the shipment, but 


there were -- 18 could not be found, so he loaded 251 cartons | 
but that doesn't mean those are the 251 which were repacked | 
because those 25l had to go into fumigation and we were | 
repacking at about the same time. 


Q Is it true, sir, that you hired the trucks that 


went to the pier to pick up the cargo? 


A Yes. 


Q Is it true that those trucks were actually 


} 
| 
| 
loaded by personnel employed by you? | 
| 
| 


A Loaded where? 

Q At the pier? 

A Not all of them, no, sir. 

Q The trucks that were loaded on July 3, 1975, were 


A One probably was, yes, but the one or two 


| 
they loaded by your employees? 
| 


uw 
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trailers we had were unloaded from 170. 

Q If there were four trailers loaded on July 3, 
1975, how many were 1 sa by your personnel? 

A I don't think we loaded four trailers on 
July 3. 

Q Well, how many do you think were loaded by your 


personnel? 


A I think we loaded three trailers. 
Q On July 5, did you load a trailer? 
A We had left trailers on the pier from July 3. 


I don't recall if we loaded on July 5. 


Q On July 8, did you load trailers with ycur 
persornel? 

A I don't remember at this time if we loaded. 

Q Did you at any time receive any objection from 


International Terminal Operating Company to your usiag your 


own labor to load your contracted trucks? 


A We were given permission on July 3 that <= 
Q To use your own labor? 
A That we could go out and get people to help load 


our trucks, only one truck. 
Q At any time did International Terminal Operating 
Company object to your using your own labor t« load your 


trucks, yes or no? 


————— nil 


jbas 
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They never objected. There is more to that. 


Now, in connection with your dealings with the 


International Terminal Operating Company, do I undersvand 


you to have testified from your deposition that you were 


aware of the New York Terminal conference tariff for truck- 


loading and unloading and this was the basis for ycur 


A 


familiar -- 


Q 


If I said that, I don't remember, sir. I am 


Are you aware of the New York Terminal 


conference for loading and unloading? 


A 


Q 


A 


Q 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
contactine ITO to load your trucks? | 
| 
| 
| 
| 
| 


Not the regulations. 


But are you aware of the existence cf the tariff?! 


{ 
{ 


I know what we do when we have to go to the pier. 


Are you aware of the existence of tke New Ycrk 


| 
Terminal conference tariff? | 


A 


Q 


I would presume there is a conferznee, a tariff. 


And you presume there was a tariff at the time that 


this cargo came in on the Mette Skou, is that correct? 


A 


Q 


Yes. 


Terminal Operating Company in connection with services 


rendered or facilities made available on the Mette Skou? 


A 


Did you receive an invoice from International | 
i} 


Yes. 


to the attorneys to sue for additional expenses which I had 
to incur as a result of your failure to supply labor and 
refuse to -- failure to load our trucks. 
Q So you hired a law firm to assert a cause of 
action against ITO, is that correct? 
A Only insofar as the extra expenses incurred 
for not -- your failure to load the trucks as you requested 
at the pier. 
Q Did you finally settle that lawsuit? 
A Yes. 
MR. MULROY: I ask that this be marked for 
identification. 
(Defendant ITO Eyhibit H marked for 
ider.tification.) 
Q Could you tell the Court what the amount of 
the settlement of that litigation was? 
A I believe the attorneys agreed either $900 or 
$1,000 settlement. 


fe) tT would like to show you a pleading in the 


oe, 
s ff z : ¥ a a 
* + 
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Q Do you have that invoice? 
A My attorneys have it. 
MR. MULROY: Could I have that? 
THE WITNESS: Not this attorney, another attorney |- 
because I refuses -o pay that invoice and I turned it over 
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Civil Court of the City of New York in an action entitled 
International Terminal Operating Company, Inc., v. Vana 
Trading Company, and particularly I draw your attention to 
the second page, setting forth a separate defense and 
counterclaim, and I draw your attention to the fact that 


this pleading appears to emanate from a law firm, Sillik 


Polayes. 

A I am familiar with the proceedings. I don't 
know -- 

Q Are you familiar with that? 

A No, Sir; 

Q Weuld yov look at that document? 

A Not in detail, but I was told about it. 


THE COURT: Who paid who the $900 or the $1,000? 

THE WITNESS: We paid ITO, your Honor. 

THE COURT: I didn't understand that from the 
previous testimony and that is the reason I asked the 
question. 

Q Did you authorize that answer be filed by 


those attorneys? 


A I told my attorney to take whatever action 
necessary. 

Q Was that pleading filed on your behalf under your 
instructions? 


| 


} 
{ 


| 
| 
\ 
| 
| 


| 
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| 
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the attorney to take the steps, not the word for word, 


your Honor. 


THE COURT: That is what he wants you to say. 


THE WITNESS: Not word for word. 


Q But this was an authorized action by your 
attorney? 
A Not word for word. 


THE COURT: The legal actions were 
but the instructions were yours? 
THE WITNESS: Yes, sir. 
MR. MULROY: I would ask that this 
marked in evidence. 


MR. McCONNELL: I guess I can have 


the lawyers', 


document be 


no objection 


| 

to a pleading filed in court which is a matter of public | 
record, your Honor. | 
THE COURT: I can't respond to that kind of a | 
speculation. 
Do you object to it or don't you? | 

MR. MCCONNELL: I object to its entry as being | 

not germane to this case, your Honor. | 


THE COURT: I'll look at it. It might have some 


bearing on estoppel problems, I don't know. I better take 


‘ 


a look at it. 


MR. HOOPER: We have no ob32ction. 


EON 
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MR. GIALLORENZI: We have no objection. 
THE COURT: Pass it up here. 
This is directly relevant to the witness' 
testimony. 
The objection is overruled. 
(Defe: day t ITO Exhibit G received in evidence.) 
THE COURT: The reporter would like to have 
a short recess. 
(Recess) 
Q Did vour attorney, Mr. Sillik Polayes, send you a 


release when he settled the case with ITO? 


A Yes, he did. 

Q And*did you approve of the settlement? 

A I signed it, yes. 

Q Well, did he send you a release that he obtained 
from ITO? 

A i signed a release, yes. 


MR, MULROY: I ask that this document be 
marked. 
(Defendant ITO Exhibit H marked for 
identification.) 
Q I show you this document that has been marked 


ITO Exhibit H for identificaticn .ndé I ask if you have seen 


that document before, if it might ewe been sent to you by 


| 
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MR. GIALLORENZI: Were given to whom? Were 
given to me, did you say? 

I was talking about the original notes 
Mr. McConnel.. The original notes of the temperatures; 
I was not talking about that document which ycu are now 
holding. 

6) Mr. Sousa, I would like to show you fis iocument | 
and ask you when this document was compiled and from what 
material it was prepared. 

A This was compiled approximately two or three 
weeks after the vessel arrived, possibly a tew days wo! 
and it was compiled from notes that I scribbled cownr on 
pieces of paper and then I make one memorandum covering 


whatever notes I made during the course of that particular 


problem. 


Q Does that memorandum show the temperatures 


which you found of tne yams at the army pier? 


A Yes, it does, and I would like to read a 


paragraph here, if I may. 

Q I would like you to read the paragraphs which 
concern the temperatures which you found at the pier. 

A "I would estimate that no more than 250 cartons 
of the yams on the top layers on the ship"---.I ‘am sorry -- 


"T would estimate that no more than 250 castons or yams on 
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the top layers in the shipshold were of normal temparature. 
USDA inspected at about 3 p.m. on July 2,.1974, and found 
temperatures from 80 to 100 degrees plus Fahrenheit. ° 

"The USDA inspector, when asked to clarify his 
reading of 100 degrees plus Fahrenheit said that his 
thermometer could only register up to 100 degrees" -- 

MR. GIALLORENZI: Your Honor, I would like to 
object to this further answer because he is just repeating 
what he has previously testified. 

THE COURT: That is all right. He is reading 
from a memorandum. The memorandum was called for by you 
and now they can bring out what is contained in it. 

A "And he further stated that in his opinion they 
were sufficient because any produce reading 100 degrees 
Fahrenheit would be worthless because the texture would 
break down." 

Q Does that cover all the mentions of Sabana 
of yams which you took at the army pier? 

A No. I only read this paragraph to clarify USDA 
policy, why they only carry thermometers reading up to 100 
degrees. 

Q Would you read the relevant portions, the other 
relevant portions concerning temperatures which — took? 


A "When cargo started to come off the ship early 
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p.m., I believe a few were discharged before noon, the 


temperature pulp in the seventies and eighties. However, 


| 

| 

| 

by 2 p.m. it was over 100 degrees Fahrenheit. | 
"At 2:30 p.m. and thereafter the’ temperature | 

coming off the ship was up to 120 degrees Fahrenheit. | 
Both Juan Inglesia and myself found the temperatures of up | 
to 120 degrees Fahrenheit." | 
THE COURT: Do you show there how many cartons | 


were up to those degrees or was that some isolated 


{ 

situation? | 
THE WITNESS: I do not show the amount of cartons 

your Honor. 


THE COURT: It is perfectly clear that 


them were not up to 120 degrees, isn't that right? 


THE WITNESS: That is correct, sir. I, in my -~ 
from reading from my notes, your Honor, I saw that I would 
estimate that no more than 250 cartons -- 


THE COURT: Normal. 


THE COURT: I have that. 

Mr. Sousa, how high did your thermometer read? 
A 120 degrees. 
Q Were some cartons in your opinion higher than 


120 degrees when the thermometer would hit 120? 


| 
| 
| 
| 
| 
| 
| 
THE WITNESS: Yes, sir. 
| 
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MR. GIALLORENZI: I object to this question, 
your Honor. 

THE COURT: Overruled. 

A My thermometer reading only 120. It registers 
120 but it stopped at 120, but it was an indication that it 
was even higher. 

THE COURT: Do you record that indication in 
your notes? 

TIE WITNESS: Not in here, your Honor. 

‘ MR. MCCONNELL: Your Honor, he did record the 
statement both Inglesia and my -- 

THE COURT: Let the witness testify. I asked 
the witness whether his statement records an excess of over 
120 degrees and he said no. 

THE WITNESS: I'm sorry, your Honor. I started 
to read -- both Inglesia and my thermometer could only 
register up to 120 degrees and therefore possible the yam 
pulp temperature could the higher than 120 degrees we found. 

Q Now, Mr. Sousa, what action did you take at the 
time that you found these high temperatures? 

A “Well, I called my surveyor and he was not avail- 
able. He had been on board the vessel prior to its loading. 


Q Prior to its loading? 


A Prior to its unloading. When I saw the temperatu 


* * * 
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Q What is the next arrival? | 
A The Santa Helena, around March 15, 3,000 hci 
Ciudad Cuenca, the claim in question is on the Ciudad 
Cuenca, involving Mr. Giallorenzi and yourselves and not 
on the Santa Marta. 
MR. ‘GIALLORENZI: It doesn't involve me. 


the attorney. 
A Grancolombiana. 


Q In other words, the Santa Marta that you 


| 

H 

| 

| 

mentioned before, there was no claim? | 

A There is no claim on the Santa Marta. This is | 

the Ciudad Cuenca. | 
Q All right. Continue, please. 


A Then the Ciudad Pasda, 2,000, arriving inNew York 


around April 20. 


Q Was there any claim on that vessel? 
A No. 
New York May 2. There is another Santa Marta, 3,000, 


' 
There is the Santa Barbara, 5,000, arriving in 
arriving New York early in May. ! 

Q Were there any claims on those two vessels? | 
A No. There is the Santa Helena, 2,000, arriving | 
in New York mid-May. There is the Santa Cruz with 5,000 <= | 


there is no ciaim on that one either -- Santa Cruz, 5,000, 
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arrived in New York on June 12. 


Q Is there any claim on that vessel? 


A Yes. One of the hatches was overheated. 


Q You briefly described that claim before 


and I would like to go into that just for a moment. | 


Can you recollect any details with respect to how}! 


that cargo was stowed, what hatches it was stowed in? 


A Yes. If we check through this file here you will | 
see a letter that I sent to Prudential Grace Lines regarding | 
this vessel. After this vessel loaded in Cartagena, | 
he interrupted his normal schedule and went into the port of | 
Buenaventura where it stayed fr an extra week. | 

When I discovered this delay, I telephoned | 


and notified the people in charge of that particular handling 


of the cargo operations and asked that inasmuch as the vessel 
will be delayed for a week or ten days, if you would 
instruct the vessel to give that vessel the maximum 
ventilation where the yams were stowed and the reply to me 
was it wouldn't be necessary, the captain knows, the vessel 
knows how to handle it. 

However, when the vessel arrived in New York 
we found one lot to be in perfect condition; the second lot 
where it was poor stowage down in the bottom of the vessel 


with cargo stowed on top of it, sufficating it -- 


169a 


Sousa - redirect 218 
You described it as one lot and then another lot. 
Were they all from the -- 
A It was loaded in two separate places aboard 


the vessel. One lot was well ventilated and arrived in good 


condition. The second lot was loaded in another part of the 
vessel which was, the ventilation was completely blocked off. 


Q Who was the shipper of those? 


A Prudential Lines. 

Q The shipper? 

A Arturo, Exportadora Andina. When those yams 
arrived in New York, because of the extended transit time 
and having been affected by excessive heat, the damage to 
the yam was already visible. They arrived decayed. The 
decay was visible. 

Q Were you able to successfully sell the lot that 
did not arrive in damaged condition? 


A Whatever was not damaged we sold it, no problem, 


at good prices. 


A , The next vessel was the Felipe. That arrived 
in Philadelphia -- we took delivery in Philadelphia around 
June 25. 

Q Was there any claim on the Felipe? 


A I believe I put in a claim for seven cartons 


* * * 


| 
i 
{ 
Q What was the next vessel that arrived? 
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for two weeks until the following vessel arrived and I had 
about, possibly, over 3,000 on hand from thr shipment a few 
days before, so naturally I held, instead of pushing these 
3,000 immediately, I held back for distribution for the next 
ten days to two weeks. 

Q Mr. Giallorenzi and other counsel have asked you 
a number of questions relating to tne condition of this 
shipment at the time that it was shipped in the sense that 
they wey asking whether it was possible that various 
damages could have occurred, . I would like to ask you 
whether or not you were in Colombia during the spring of 


1974 at any time. 


A Yes, I was. 
Q Could you tell us when? 
A It was sometime in May. I was in Colombia three 


times in 1974 and I was the last time in Colombia in '74, 
covering the '74 season, was sometime in May of 1974. 


Q Now, Mr. Sousa, you did not see this shipment 


being packed, did you? 


A No. 

Q bid you visit the warehouse after Arturo Mejia? 
A Yes, 

Q Would you describe what you saw? 

A Well, I saw yams in storage, which eventually 


a 
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were shipped to mc here in New York. 

Q Did you see,or did you see on any occasion 
during any of your visits to Colombia the method in which tne 
yams are packed? 

Yes. I always make my trips to coincide with 
one of their shipping or packaging and Exportadora Andina -- 
THE COURT: The only question you were asked is, 
did you see how the yams were handled in the warehouses. 
A Yes, sir, I have seen how they pack the yams. 
THE COURT: Try to contain yourself to the 
answers. Leave it to your lawyer ©» bring ou* the matters 
without intruding with a lot of side information. 
THE WITNESS: Yes, sir. 

Q Is any examination made of the yams at the time 
that they are packed? 

A 

Q Would you briefly describe what kind of an 
examination is made? 

A Yams are first examined for being sound, to make 
sure there are :.0 holes or damage. Then it is wiped off 
> clear all the soil off the yam. This is done with a rag. 
It is then inspecteu again by another inspector or inspectors 
before being wrapped to be stowed into cartons. 


Of course if there was a sprout at the time 
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of shipping, it would come off. 
Q They would take the sprout off before shipping? 
A Yes. The inspector of the Department of 


Agriculture in Colombia would not permit yams, if 


sprouting, would not permit the export of yams if 


they were 


they 


were sprouting. 


Q 

A 

Q 
have here, 
and that? 

A 
the skin. 
is part of 

Q 
salability 

4s 
yam before 

Q 
it usually 

A 

Q 

A 


the top of 


Do you know that of your own knowledge? 

Yes, 

Mr. Sousa, with respect to the exhibit which we 
is there any fusarium rot, or should I say dry rot 
All ths This is 


Yes. is -- this is dry rot. 


The skin will eventually turn into dry rot. This 
the damage, some bruise or -- 
What affect does that have on the edibility or 


of the yam? 


| 
It has nothing because the housew.fe peels the | 
cooking. | 

Is the skin of that yam normally cdible or is 
eaten? | 


No, of course not; it is peeled. 
Before ccoking or after? 
Before coc“ing. Incidentally, this ;am was cut, 


this yam was cut down there someplace and you a 
: 
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Q Do you know how much you would have been able to 


salvage if you had taken delivery on the lst, 2nd or 3rd? 


more I would have salvaged if we were given delivery on 
the lst or 2nd, I can't answer, but it certainly would have 
been far more substantial than we did. 


Q With reference to loading a trailer such as 


A Well, some were delivered on the 3rd. How much | 
' 


you sent down on July 2, how long does it take to load a 


trailer with cartons of yams? 


A This all depends how fast the pier labor wants 
to work. 
If they are ~- if they want to work reasonably, 
we could load a trailer in about two hours; possibly three, 
maximum three fours. 


Q Do you know the temperature on July 2 at New 


York City? 


it was around the high eighties, very low nineties. 


Q High eighties, that was the maximum on July 2? 


A Yes, sir. 

Q - is the day that you recorded the temperature 
of 120? 

A sir. 


Q you rendered an invoice, I believe, to 


| 
| 
| 
A Not exactly, sir, but it was around, on July 2, | 
j 
| 
| 


to 
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American Banana, which was marked in evidence. 


Did you receive a check in payment of that 4] 


invoice of around I think it was $96,000 or $97,000? 


A I think July accounts were settled sometime 
in August or September and they were paid in three different | 
checks. ? | 
Q Do you receive many of your payments in cash? | 
A We never receive cash. It is all checks. 
Q Are you in partnership with Andino, the | 


shippers of the yams, which forms the substance of this 


suit? 


A When you say -- 

Q Do you have a joint venture with them or do 
you have an ownership in the company? 

A No, sir. We buy strictuy on an FOB basis. 

Q When is the fumigating done? Before it goes 
to the warehouse in the Bronx or after it is received in 
the warehouse in the Bronx? 

A By USDA requirements, when yams leave the 
pier they must go into a fumigation warehouse where they 


are fumigated. 


| 

{ 

| 

| 
A Heated in the winter, yes, sir, and in the 

h 


Q is that a heated warehouse? 
summer they, one cf the warehouse employs fans to ventilate 


i eel 


i! 
ie) 


175a 


233 


jbas Sousa - recross 


not be a proper element of damages, but we will worry about 
that when we get to the subject of damages. 

Q Yesterday you told us that you had some damaged 
yams come up from Santa Cruz, is that correct? 

A That Ws correct. 


Q Do you have the surveyor reports with you from 


that shipment? 


A I believe so, yes. 

Q Could I see those, please? 

A Yes. 

Q While we are looking for these reports, 


I think I can continue on to speed things up a little bit. 
Yesterday you produced some invoices which 

indicated, or records which indicated that you sold some 
yams or all the yams, I believe, to American Banana Company; 
is that correct? 

A I didg't say all the yams. I have exchanged and 
sold yams to West Indies, period. 

Q But when I asked you for recor 's thic would 
indicate all the income that you received from yas in 
Mey, June and July of '74, you produced records showing that 


you had charged American Banana a certain amount. 


for those yams? 


Does that represent all the income Vana received 
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A Well, if we have, let's say a shipment today, 
and I have instructed him to issue such instructions on a 


vessel leaving today and he should fail to do it or I don't 


What is the reason for these times? — | 
| 
| 


receive a copy of those inst uctions, then I will immediately 
get after nim and ask him why were not said instructions 
given to the carrier in writing. | 
MR, HOOPER: Now could I see the surveyor reports |, 
for the daha Cruz. 
MR. MCCONNELL: I believe that is the one. 


(Handing) 


MR. HOOPER: I would like this document, labeled 


| 
McCabe Inspection Service, Inc., marked for identification | 
as the next Ove Skou exhibit. | 
(Defendant Ove Skou Exhibit I marked for | 
identification.) 

Q Mr. Sousa, did you have any other damage claims 
besides the Santa Cruz and the Mette Skou for 1974 concerning 

yams? 


A Yes, sir. There was one for 400-some-odd 


cartons on the Ciudad Cuenca. 


eS 


Q Do you have the survey report for that claim as 


well? 


A I believe so. 
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labor? Is that your complaint? 

A No, sir: 

Q In other words, was the pier adequate from the 


standpoint of ventilation, let's say? 


A From the point of view of ventilation, yes, sir. 


MR. MULROY: I have no further questions. 


THE COURT: What did you mean when you “aid there 


was damage caused by the pier? I dor't understand ne 
previous answer in light of the last response. 

THF WITNESS: Your Honor -~ 

THE COURT: Wh2t did the pier do to you" yams? 

THE WITNESS: The stevedores used cargo rngs 
to unload the yams. They would load © or 50 cartons of 
yams into the cargo slings, swing the cargo slings over 
onto the pier, and then release two ends of the sling, 
and then pick up from the other two ends, and the cartons 
came tumbling down from, in some cases, from a height of 
20 feet, your Honor. 

THE COURT: Did that overheat them? 

THE WITNESS: No, sir, but it did damage some 
of the packages. 


THE COURT: Ic damaged the packages. 


THE WITNESS: Yes. sir, and some of the contents 


in the packages as well, sir. 
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2 THE COURT: To what extent were the contents 


damaged by the methed of handling yams by slings? 
4 THE WITNESS: Well, the carton would collapse, 


your Honor. 


THE COURT: How many cartons collapsed? 


THE WITNESS: Your Honor, I was so busy testing 


temperatures and going from one place to another, I did not 


keen count of it, sir, but there were numerous cartons that 


| 
| 
| 
| 
10 collapsed on the pier, resulting in the contents spilling | | 
11 over and becoming somewhat damaged. 
12 THE COURT: All right. Doesn't sound like a 
13 || basis for a claim if you were busy in nother directions and 
14 didn't keep count of what happened. | 
15 All right. Anything else? | 
16 THE WITNESS: Your Honor, may I say, sir, at 
17 | that time I thought the damage was academic, whether it 
| 
: was damaged by inside the vessel or by the stevedoring 
19 | company, sir. 
20 | THE COURT; That judgment on the law may be 
21 | reviewable, 
2 THE WITNESS: Sir, I am only a businessman. 
3 THE COURT: I know, but you were making legal 
2A judgirents, 
25 | THE WITNESS: Well, I wasn't too keen or too 
| 


é 
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| 


2 | interested how the cargo came off the ship. I was interested 
3 || what I could do to salvage it. | 
4 | THE COURT: People who lack interest in the | 
5 appropriate way sometimes find that they con't have claims 
| 
6 | to present. All right. 
iI : 
7 ! Anything else of this witness? 
8 I MR. MULROY: No further questions, your Honor. 
9 : THE COURT: You may step down. | 
10 | (Witness excused) | 
11 | MR. McCONNELL: I call as my next witness | 
12 || Austin J. McCabe. | 
3 | | 
14 | ACU: ST 8 J. MoC A BE, J Re» called as a 
15 | witness on behalf of the plaintiff, having 
16 been first duly sworn, testified as follows: 
i7 | DIRECT EXAMINATION 
18 | BY MR. McCONNELL: 
19 | Q Mr. McCabe, by whom are you employed? | 
0 | A I own and operate McCabe Inspection Service | 
2} Incorporated, established March LL, 2936. | 
| Q What is the business of McCabe Inspection 
| Service? 
% A Inspection of the transportation and storage, 
25 quality and condition and damage and loss and ventilation 
* * gt 
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tank other than two holes, 


as I remember, in the top. 


Q Was one of them a manhole cover? 


4 A No, no. There was a manhole but as I recall 


there were two holes probably six inches in diameter. 
6 Q How was the cargo stowed in the tank that you 
observed? 


A It was stowed in Dlocks with spaces petween the 


to cover the area that would have provided ventilation. 


9 | blocks,and of all ridiculous things tc do, they used plywood 


ll Q Are you speaking now of the dunnage? 

12 A Yes, 

13 Q Would you describe further the dunnage which you ! 
14 saw? | 
15 A The dunnage which I saw was plywood sheets, | 
18 plywood, and the cargo on the top was in better condition | 
17 | and with better temperatures and at the time that I was in | 
18 there in the beginning, the other cargo wasn't accessible | 
19 and I had to go somewhere else. I got a call from my -- | 
20 Q Would you describe how the dunnage was laid, 
21 this plywood dunnage which you saw? | 


A It was laid extending between the layers over 


22 
B the space that they had thought would ventilate the cargo, 
2% I presume, and blocking that space, interfering with 

25 


circulation of air. 
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They just suffocated the yams. 


Q What is th2 purpose of ventilating yams? 
A To give them oxygen and to remove the gases.‘and 
heat @#hich they themselves give off, to provide -- they are 


a living being, they live and breathe. 

Q What effect did this dunnage have on the yams? 

A Well, the dunnage, combined with the poor judgment 
of putting them of all places in the deep tank, suffocated 
them. 

Q Mr. McCabe, have you examined shipments of 


Colombian yams for Vana as well as other importers? 


A Yes. 

Q What type of containers are they carried in? 
A Full telescope, fiberboard boxes. 

Q Are you aware of any wooden boxes being used 


in the trade from Colombia? 


A No, positively not. 

Q Did there come a time when you returned to the 
pier? 

A I was advised by my office that Mr. Sousa had 


taken temperatures and found them higher than I had found 
and wanted a resurvey, to verify the temperatures. 
Q And did you return? 


A I did. 
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Q And when was that, sir? 


A It was -- either late that day or the next day. 


I believe it was July 3. 


Q And were they still disch..c:.ng yams at that time 
A Yes, sir. 

Q Did you take any temperatures? 

A I took, I always take many temperatures. 

Q would you state what temperatures you obtained? 
A As I recollect, say on the first day they run 


about 70 to 90 degrees, and on the return about 90 to 120 


degrees. 


Q These were pulp temperatures? 


A Yes, sir. 

Q Of the yams? 

A Yes. 

Q Do you recollect what the atmospheric, the air 


temperature was? 


A It was warm. I've seen the weather report but 
I don't remember the exact temperatures, but they were high 
the second day. 

Q Were the yams hotter than the air temperatures, 
prevailing air temperatures? 

A Yes. 


Q In connection with the inspection of yams, have 


2 


| 
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you seen fusarium rot? 
A Yes. 
Q Is that, what is known as fusarium, dry rot? 
Yes. 
How does that affect a Colombian yam? 
Well, you can jsut cut it off when you peel it 
and use yam. 


Q Does heat affe:t Colombian yams? 


A Yes, 

Q How does it affect them? 

A Heat affects the yam in that it increases the rate 
of respiration. For each one degree you increase the | 


temperature, you increase the respiration and it promotes the | 


heat, combined with the warmth, with moisture, it promotes | 
decay and sprouting. | 

Q Would you tell us how your inspection was conductes 
when you returned on that second time, how many boxes you | 
inspected and so on. Give us the procedure that you carried | 
out. | 


A I don't keep a record of how many boxes I look at.| 


I inspect them until I feel that I have looked at sufficient 


Q Did you find the high temperatures to be 


| 
quantities for a true representation of the shipment. | 


prevalent in a representative majority of the samples that 


> =. 2 
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you took? 

A Yes, 

Q Now, Mr. McCabe, have you inspected any cargos 
of yams or other fresh vegetables that have been carried in 


deep tanks before? 


A Never have found them in deep tanks before. 

Q Did there come a time when you saw any portion 
cf @ yam cargos again? 

A duly 9. 

Q And -- 

A And Tuly 15. 

Q Lu. s take July 9 first. 


Where did you inspect them? 
A Store 3, Bronx Terminal Market, and pier 2, 


Bronx Terminal Market, West Indies Produce and American 


Banana. 

Q Were you there in the company of any other 
surveyors? 

A Howard Cray of Captain Robertson. 

Q What was the purpose of your inspection at that 
time? 

A To determine the condition that they were then in 


And to get. verification by, of the marine surveyor represent- 


ing the steamship company. 


* * * 
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Q The damage that you saw on the 9th, can you tell 
us what it was indicative of? 

A Well, it was indicative of improper transporta- 
tion temperatures and bruising while they were unloading 


them. Of coi~se,knowing that the: were bruised when you 


after it is decayed you don't see the bruise. 

Q What is the customary method of disposition 
of such commercially worthless stock? 

A To dump it. 

Q Now, did ,ou make any further surveys of 


| 
} 
| 
were unloading, you knew that that causes some decay, but | 
} 
| 
{ 
Colombian yams from the Mette Skou? | 


A July 15 at Stone and Mac Dougal Street in 
Brooklyn. 

Q Were you there in company of any other -- 

A Mr. Howard Cray. 

Q That was the same surveyor -<- 

A Yes. 

Q -- as was at the Bronx Terminal Market with you 


A That's correct. 
Q Would you describe %...t you found at that 
warehouse? 


| 

| 

| 

| 

on the 9th? | 
A Well, they were emitting an odor of decay and | 
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they were sunken to half the contents of the box, wet and 


leaking. They were worthless. And Mr. Sousa stated that 


he had sold them and delivered 251. 
Not sure whether that was all or not. 
Q Was there any agreement as between the inspectors 


respecting the <ondition of those yams at that time? 


A We agreed. 


9 Q What did you agree to? 


what you wanted to find out was the answer to your question, 


10 A : And Mr. Cray wanted to know the market value 
11 of the yams at the time in good order and market value at | 
12 the time. Mr. Sousa told him the market value was $17.a box 
15 had they been in good condition. | 
14 Q Did you and the surveyor for the Grancolombiana | 
15 Line come to any agreement with respect to how the yams | 
16 were damaged? | 
17 A Yes. Mr. vxay, that they were suffocated | 
18 due to high temperatures and discharging with a rope net. | 
19 MR, GIALLORENZI: I object to the -- 
20 THE CCURT: Strike out the answer. | 
21 Q When you were at the pier -- 
2 THE COURT: What you better do is to replace the | 
question because the witness went on to impinge an | 
admission on somebody that was objected to as hearsay and | 
| 
| 
| 
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|| which he apparently can give. Read it back. 


(Record read) 


A Yes, we did. 
| Q What was that agreement? 
A We agreed that they were heated -- 


MR. GiALLORENZI: I object, your Honor, to this 


so-called agreement. 


iS 
Peas 


THE COURT: Strike out the answer. 
What was your opinion? 
THE WITNESS: My opinion is that they were handle 


with extremely poor judgment and they were overheated, 


rather than with pallets and pallet bars. 


Q And this suffocation, where in your opinion did 


suffocated and damaged by unloading with a rope, rope nets, 
that occur? 
A In the deep tank. 
Q Now, at the time that you were at the pier on 
July 2 and inspected the yams in stow and subsequently 
when you inspected the yams on July 3, did you see any bugs? 
| A No. 
Q How long, in your experience, have you known 
Colombian yams to be stored following their arrival in New 
York? 


A Other than -- I am not familiar with this 
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particular variety of yams being in commercial storage. 
I have seen them held in the merchants' stores for quite 
a while. dhey could be held several months. 

Q In other words, you mean you haven't seen them 
in storage -- 

A Commercially stored, no. 

Q But in the stores where they are sold to, they 
are held for several months at least? : 

A Yes, but not in commercial storage houses. 

Q Have you had occasion to survey shipments of 
yams or other vegetables which were decayed due to heat 
which was manifested on arrival of the vessel? 

A Yes. 

Q Is there a relationship between the air temper- 
atures surrounding a yam under ventilation and the 


temperature of the yam itself? 


A Yes. 
Q What is that relationship? 
A Well, with good circulation, it would vary no 


more than maybe two degrees, but with poor stowage they 

vary according to the amount of air that is permitted in the 
compartment and the pene of the circulation and the amount 
of cargo in the compartment. 


Q Now, when yams are heated progressively to 
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2 A I believe that they had commenced while we -- 

3 after -- they had commenced I would say. Because all I could 
4 | get to at the time was the ones that were on top of the 

5 | plywood. 

6 | Q And when you went aboard the vessel, did you. 

7 | waa te anyone on the ship? 
8 | A I don't recall who it was, who. | 
$ Q You don't recall speaking to anyone? 
10 A I don't recall. | 
11 Q And who told you that the yams were «towed in | 
12 the deep tanks? | 
13 A I don't remember who told me. You know, I deal | 
14 |) with an awful lot of people for years that I don't know | 
15 their names. | 
16 Q Well, who directed you to go to the deep tanks? | 
1 A I don't remember that. | 
18 Q And were you told that the yams were stowed in | 
19 both the port and the starboard deep tanks of the Mette Skou? | 
20 | A I only -- I was only in one tank. | 
21 Q Which tank was that? The port or starboard | 
2 tank? | 
B A I don't remember. | 
oy THE COURT: Did you take any notes? | 
25 | THE WITNESS: I am unable to find my notes of pee 

| | 
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2 date. I have gone from one thing to another so much, | 
‘ 3 I have my notes for the other dates and unfortunately I am | 
4 unable to find my notes for that date. I had some things to | 
5 happen in my business -- | 
6 THE COURT: How did you recall that on the | 
, xe first time that you inspected the yams you found that | 
8 | the temperatures of the yams were 70 degrees to 90 degrees? | 
4 9 | What reminded you of that if you didn't have your notes? 
10 THE WITNESS: I have hed some reminders of this | 
cs ll shipment from the very beginning and I have a vivid memory | 
: 12 Of it. : 
13 THE COURT: I assune that on the first time | 
14 around you made your usual careful inspection of the yams, | 
15 didn't you? 

16 THE WITNESS: I made an inspection of them in 
17 the compartment. | 
s | 18 THE COURT: Well, you made the kind of an | 
19 inspection that you would regard as a careful, expert | 
20 | examination of the yams? 

2) | THE WITNESS: So far as I could go at that 
22 | particular time. | 
2B THE COURT: Well, was there anything that kept | 
ba ”“ you back or held you down? You say so far as you go. | 
95 || I want to know what that means. | 

| 

| | 
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doing. I don't look for, I am not an ambulance chaser. 

I don't look to see what trouble I can find that somebody 
else.has got. I stick to the business that I am engaged to 
do and go about my business. 

THE COURT: Well, as far as you were concerned 
on July 2, these yams were not in an overheated condition; 
isn't that the way it was on July 2? * 

THE WITNESS: They were in an overheated 
condition but not, you could smell decay. You could smell 
odor from the ones down below which I could not get to 
at the time. 

THE COURT: Well, did you tell anybody to move 
anything so that you could get there if you wanted to? 

THE WITNESS: You just have to wait until the 
cargo is moved. 

THE COURT: But you didn't leave any instruc- 
tions behind that you had made an inadequate examination, 
did you? 

THE WITNESS: No. I don't, I never leave 
instructions behind with a steamship company that -- 


THE COURT: There is something that doesn't 


meet the eye here, Mr. McCabe. You keep on telling me the 


exculpatory things and at the same time you tell me you lost 


your ntoes after a very impressive statement of the degree 
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extent of the examination, and then all of a sudden we find 


out that your examination was hampered in some way although 


j 
af : 
“Of care that you take in making an examination and the | 


you didn't mention it as being hampered on prior occasion. | 


THE WITNESS: Your Honor, t understand. I csnaeh 
checked it. I had a court case to go to that particular | 
morning. | 

THE COURT: Well, you mean that the inspection | 
that you made on July 2 was hampered because you had a court | 
case that day? 

THE WITNESS: It was only hampered in that, by 
going back, the only way it was hampered, if I didn't have 
anything else to do, I may have stayed there longer and 
watched them discharge it. 

THE COURT: How many days intervened between the 
time, or how many hours intervened between the time you were | 
there the first time and Mr. Sousa called you up? 

THE WITNESS: I don't remember. When I am in 
court like this, or when I am on another job, I go to the 
telephone -- I have an answering service and I go to the 
telephone and I call answering service and I call my secretar 
and it is not important to me as to what time they call. 

I don't keep a record of it, but I just, as soon as I can 


get to it, I go take care of it. 
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did you take any yams along with you? 


A No, sir. 


Samples? 


No, sir, 
The yams that you said that you cut in the deep 
did you do with those yams? 
I put them back in the box. 
You put them back in the box? 
Yes. 
Q Do you know how many yams were in the 
particular tank that you visited that morning? 
A I do not. I assume they were all in there. 
Q You assume they were all in there? 
A Yes. 


Q And that there were no other yams in the other 


deep tank? 


3 


I didn't have knowledge of it. 


Did anyone teli you to go into the other deep 


No. 
You have testificd that these yams are plants 
and they require oxygen to breathe. 


A Yes, sir. 


seeseses8 8 & & 


Q You also testified that when you opened up the 
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cartons you noticed that the yams were in paper. 

A Yes, sir. 

Q Do you know the type of paper that they were 
wrapped in? 

A I know the type of paper. I don't know the name 
of it. It is the customary paper that I find yams wrapped 
with. 

Is it a heavy paper? 

Not excessively heavy, no. 

What would you say that it is similar to? 
About like newspaper. 

Like newspaper? 

Yes. 

Like The New York Times without the printing? 

A Yes. 

Q And when a yam is wrapped in that paper, does 
it impede the breathing of the yam? 

A Well, they are not wrapped tight. They have 
quite a fold and a loose fold and this, this, thé fold of 
the wrap and so forth prevents them from bruising and it 
prevents them from being placed quite as close t ‘ether as 
they might be as if they dovetailed one another without 


the wrapping. 


It is a customary way, practice of shipping them. | 


an 


~_ 
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Q Well, if you don't wrap them with a certain 
amount of tightness, the wrappings are apt to come off, 


isn't that right? 


A No, sir. 

Q They would not come off if they were loosely 
wrapped? 

A No, ee. The weight of the yams and the 


fold and the length of the -- 

Q Did you ever see any yams where the wrappings 
had come off? 

A Yes, when your boxes get broken or dumped. 

Q But I am talking about boxes that have not been 


broken or dumped. 


A No, sir. 

Q You are sure about that? 

A I am sure of that. 

Q Well, do you think a yam would have a better 


chance of breathing if it had no wrapping around it? 

A It would, could have more chance of breathing, 
but the wrapping offsets the difference. It is a common 
practice to wrap produce, fruits and vegetables and root 
crops of this size. All your plums and peaches and 
practically all of them, pears, nectarines and apples, they 


are wrapped. 
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Q You are talking about small fruits. I am talking 
about yams. 

Is there any other way you could ship them 
without wrapping them and without endangering damage by 
chafing? 

A I think they ere being shipped, the wrapping is 
good and proper practice. 

Q But could you put the yams in excelsior, for 
example, in a carton? 

A Could be done. 

Q And they could breathe through the excelsior 


because you don't have the tight packing, isn't that so? 


A Well, this breathing through the paper. 


Q They breathe through the paper, but they would 
have a better chance of breathing through excelsior, isn't 
that right? 

A Possible. 

Q When did you return to the Mette Skou? 

A I believe it was July 3 

At what time? 

I don't remember. 

Did you go aboard the vessel? 
As I recall, I did. 


And did you go into the deep tank? 


i 
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the notes. 


THE COURT: Well, when do you write up the 


| 
| 
| 
| 
| 
report? A month afterwards or -- | 

THE WITNESS: Sometimes.’ 

THE COURT: What: is that? 

THE WITNESS: Sometimes. 

THE COURT: You mean you just carry this in | 
your mind and the customer is indifferent about when he gets | 
the report? 

THE WITNESS: No, sir. From the notes -- | 

THE COURT: There is something here that istics! 
me about this method of inspection and -- 

THE WITNESS. I lost my wife who had been with 


me for thirty-two years. I lost my -- 


THE COURT: Have you got any other questions? 


| 
| 
MR, GIALLORENZI: No, I don't have any others, 
THE COURT: Do you have any questions? 
MR, HOOPER: I have a few, your Honor. 
CROSS-EXAMINATION 
BY MR. HOOPER: 


Q Did you issue a report for the Santa Cruz after 


you surveyed that shipment? . 
A I would have to agek my secretary. 


Q I show you Ove Skou Exhibit I. Is that your 
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report? 


Q That is the kind of report you usually issue 
when you conduct an inspection of cargo on a ship? 
A That's right. 
THE COURT: What is the date of that repert? 
THE WITNESS: June 12, 1974. 
THE COURT: What was the date of the inspection? 
THE WITNESS: Well, the date on the report would 


be the date of the inspection. The inspection would be 


| | written out in longhand and my secretary would type a copy 
13 | ob ap "4 oe 
| 14 Q Mr. McCabe, you said you looked and you saw some 
| 1A plywood in the deep tank? 
| 16 | A Yes, sir. 
. 17 | Q Which blocked an air channel? 

18 | A Yes, sir. 

19 Q Can you tell me whether that air channel was 

20 || between the cargo and the skin of the ship, or between the 

21 rows of cargo, or just where was it? 

A Between rows of cargo. 
3 Q It was not between the cargo and the skin of the 


ship? 


I think it was, too. 


Ni a 
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Q It was also between th* cargo and the skin of | 
the ship? | 
A Whatever channels that were provided, you could | 


see that there were channels down below that, separations of 


? 


the blocks of stow and the plywood covered except where you 
could see between it. | 
i 


Q Do you remember how close the stow of yams was to 


the skin of the ship? 

A I don’t. 

Q Do you remember whether any structural members of 
the ship were between the skin of the ship and the stow of 
yams? 

A I don't remember them, but I understand they 
were. Platforms, I don't. remember them. 2 


Q Is it your testimony that there was no 


ventilation in that deep tank other than the two holes 


which you testified about? | 


A None that. I could ascertain at the time. | 
Q So you just -- | 
A I understand that there is supposed to have been 


ventilation. If it was, it was insufficient and it would 


appear like a column along the wall. 


THE COURT: How do you know it was insufficient? 


Did you test it? 
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THE WITNESS: I understand that it -- 
THE COURT: No, no. Did you test Ltr 
THE WITNESS: The temperatures speak for them- 
selves. 
Q When you were in the deep tank, I believe you 
stated that the longshoremen were discharging the yams. 
Now, were they placing the yams onto the wing 
or onto the deck of the ‘tween and then hoisting them out of 
the hatch, or were they hoisting them directly from the deep 
tank out? 
A I <sn't recall that. I believe they placed them 
directly on the nets at least. 
Q In the deep tanks? 
A Yes. 
Or in the deep tank. 
Are you an expert in fusarium dry rot? 
A I have been working with fusarium rots in tubers 
since 1930, shipments. 
Q And you saw fusarium dry rot on these yams? 


A I don't remember how much. 


Q But do you remember whether you 8a8W any? 


A There was some in it. 
Q What if any significance did you attach to the 


presence of fusarium dry rot? 
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2 A The fusarium dry rot,among its traits is, 


and it is considered along the same as a defect of the tuber, 


like a cut or a crack or misshapen. It goes in the same 


category. It doesn't go in the category of a soft decay, 


Q What does it need to grow? 


7 A Warmth and moisture. 
Warmth and moisture? 
Yes. 
Does it require oxygen? 


I don't know. 


Did you see any sprouting? 
13 A Yes, but I don't know how much, 
15 A Yes, sir. 
16 Q What does it require? 
17 A Warmth and moisture. 
18 Q Oxygen? | 
19 A To some extent. | 
20 Q Now, you stated that, or you gave your opinion 


or 


that the damage you noted to the yams later was caused by 
overheating. 


8 


Now, are you saying that the heat alone caused 


Ss 


14 Q Do you know what sprouting requires to grow? 
this damage or was it a lack of ventilation or did lack of 
| 


ventilation cause the heat? | 
| 
| 
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: A Well, the lack of ventilation causes the heat 
and the bruising of the tubers and discharge causes them, 
the combination of all of them, causes decay. Any one of 
those things damages the product. 

Q If somehow there was lack of ventilation but no 
heat, would these yams have been damaged? 

A Yes. 

Q And if thexe was plenty of ventilation but heat, 
would they have been dates 

A Not so much. 
(a) You mentioned a customary method of packing yams. 


You said it was a telescoping box? 


A Yes. 
Q Does that have many holes in it? 
A It nas hand holes and it has seams top and bottom. 


Sometimes they have perforated holes, three or four on a side. 


Sometimes we have had cases where we couldn't see the 
difference in the tubers in one box from the other, one with 
and one without. 

Q When you opened up these boxes, did you take off 
a lid or open up the flaps? 

A Take a lid off. 

Q There was a separate lid that came completely 


off the box? 
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the contents other than through the slinging of them and 


the way they did it. 


I am going to have to strike out the answers to 


the questions that you put on the ground that they were in 


response to matters not in evidence. 


@ 
Your Honor, 


are the reports not 


MR. McCONNELL: 
admissible on the basis that they have been produced 


pursuant to notice and they constitute -- 
10 THE COURT: No. That does not qualify them. | 


There may be a basis for introducing them, but that is not 


12 the basis. Just because I ask you to produce your bank book, | 


13 that . »-sn't mean that that becomes available as evidence. | 


tion and rough and improper handling. | 


MR. MCCONNELL: Thank you. 


14 Evidence is only introduced on the basis of its qualification} 
15 Do you have any other questions of this | 
16 witness? | 
17 Q What was the cause of damage to this cargo that | 
18 you surveyed, both on the pier, in the vessel, at the Stone | 
19 Avenue warehouse and at West Indies and at the American | 
20 Banana Warehouse or premises? l 
21 A Almost complete disregard for the nature and | 
requirements of the product, sitniinetun, lack of ventila- | 

| 

| 


nese Ss 


THE COURT: Do you have any other witnesses? 
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MR. McCONNELL: We have one, your Honor. 


(Witness excused) 


A RL 1 NG TON ROY |e RR; called as a witness on 
behalf of the plaintiff, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 


BY MR. McCONNELL: 


Q Mr. Royer, by wnom are you emp red? 
A Bar-Zel Expediters. 
Q I would like to show you Defendant Flota's 


Exhibit A, which is in evidence here, and ask you if you 
can identify or state what this paper is that I am showing 


you here, the second paper under the check. 


A This is our invoice to our client for all charges 


incurred on a shipment that we handle for them. 
Q Does the paper state the name of the shipment? 
A The name of the shipment, the name of the 


carrier, in other words? 


Q Yes. 
A Yes, the Mette Skou. 
Q I show you a check attached also to this exhibit 


and I would like to ask you if you have brought your records 


of this shipment with you today. 


22 
23 
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¥ did. 


Does the exhibit of the plaintiff show a reference 


number for you? 


A 


Q 


A 


Q 


It does. 
What is that reference number? 
55159. 


Now, Mr. Royer, did Vana Trading Company pay this 


invoice, which is Defendant Flota’s Exhibit A, in the 


amount of $6,950.40? 


A 
Q 
A 
Q 
A 
Q 
paid to the 
A 


Q 


A 


Yes. 

And is there any duty indicated on that invoice? 
Yes. On the fourth line. 

How much was that duty? 

$6,875. 

Does your file indicate whether that duty was 
United States government? 

Yes. With proof. 

What is that proof, sir? 


Proof is a copy of the broker's copy, which is 


the only proof we as brokers get back. 


MR. MCCONNELL: Would you mark this, please. 


(Plaintiff's Exhibit 10 marked for 


identification.) 


MR. MCCONNELL: I offer this perforated copy as 
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2 Plaintiff's Exhibit 10. | 
3 | MR. GIALLORENZI: No objection. 
4 MR. MULROY: No objection. | 
5 ! MR. HOOPER: No objection. 
| 
6 | (Plaintiff's Exhibit 10 for identification } 
| 
7 } received in evidence.) | 
8 1 Q Mr. Royer, does the Bar-Zel file that you have | 
9 show that any duty refund was applied for or obtained? | 
10 1 A None. | 
11 | MR. McCONNELL: That is all. | 
12 || CROSS-EXAMINATION | 
13 BY MR. GIALLORENZI: 
|| Q Mr. Royer, before cargo can be removed from a | 
| 
15 pier, does it need to be cleared with the U.S. Customs | 
16 | authorities? | 
17 | A Always. | 
18 | Q Do you know on what date this particular shipment | 
19 | of yams was cleared with the U.S. Customs authorities? 
20 A I would say on or about July 21, 1974, to the | 
21 best of my knowledge. | 
Q Do you have any record in your files showing | 


} 
when the duty was paid and the cargo was cleared? 
| 
| 


Ss @& 8 8 


A I have a record of when the duty was paid, but not | 
of when it was picked up. : 
| 


& 


| 
| 
| 
| 
| 
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Q When was the duty paid? | 
A The Judge has it. | 
7/26/74. | 
Q July 26, '74? | 
A That is when the duty was paid. 
Q And how can you obtain a clearance from 


Customs to permit the cargo to come into the United States | 


without payment of duty? 


A Well, there is a system known as the "immediate 


| 
| 
| 
delivery" whereby the merchandise is examined by the inspectod 
on condition that ten days after the release of the oleh 
the duty will be paid to Customs. | 
Q Has Bar-Zel ever made application to the | 


Customs authorities to have a refund of this duty? 
A No. 
Q Do you usually make application for a refund of 
duty where cargo is subsequently dumped because it cannot 
be sold to the consumers? 
A Depending on the conditions. 
Q Did you receive any instructions to do it in this 
particular case? 
A No. 


Q Have you done it in the past in connection with 


other shipments that were dumped because they did not meet 


| 
| 
| 
| 
| 
| 
| 
| 
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our standards for human consumption? 


A Not when I worked for Bar-Zel, but at another 
broker 

Q Other brokers may have done it? 

A Yes. 

Q But Bar-Zel Coes not do that? 

A Well, not to the best of my knowledge. 

Q Not to your knowledge. 


But you do know of other brokers who apply for 


refund where the cargo is dumped? 
A Yes. Depending on the circumstances, if it 
is permissible by Customs that they get a refund. | 


Q Did you advise customs that that cargo had been | 


MR. MCCONNELL: Your Honor, I think that question | 


destroyed or dumped? 


might be objectionable on the basis that it is beyond the 
scope -- 


THE COURT: Did you know anything about whether 


| 
| 
this cargo had been dumped? | 
THE WITNESS: I do not know, no. | 
THE COURT: Did your firm get any information | 
from Vana Trading that the cargo was in bad shape and had | 


been dumped, destroyed? 


THE WITNESS: As far as my records go, I have | 
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AFTERNOON SESSION 
1:45 p.m, 
MR. MCCONNELL: The plaintiff calls Captain 


George Axiotes to the stand. 


GEORGE N. Aix) 2 0: 3 ' 2 Ss, called as a witness 
on behalf of the plaintiff, having been first 
duly sworn, testified as follows: 

DIRECT EXAMINATION 


BY MR. McCONNELL: 


Q Captain, would you state your profession? 

A Sorry. 

Q Would you state your profession? 

A I am a marine surveyor. 

Q For how long have you worked as a marine 
surveyor? 

A Since 1950. 

Q Prior to 1950, what was your occupation? 

A I started going to sea in 1920. I came up 


through the various grades to master. I was master from 
1942 until 1945. From 1945 through 1948 I was port 


captain for Weyerhouser Steamship Company. 


| 


i 
' 
} 
| 
| 


| 
| 
| 
| 
| 


The ensuing two years I was operating manager for| 


| 
New Texas Steamship Corporation, and stevedore superintendent | 
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for Pittston & Lone Star Stevedoring. 


Then in 1950 I entered the marine survey business 
and I am still in it. 

Q Captain, what kinds of surveys have you had 
occasion to do during the last twenty-six years? 

A Many of my s"~veys, in fact, until four years 
ago, I was engaged heavily in inspection of stowage and 
cargo discharge for various steamship companies and also 
in inspection of damaged cargo, among other types of survey 


work. 


Q Did those surveys include vegetable, tuber and 
fruit cargos? 
A They did. 
THE COURT: Are you an independent surveyor? 
THE WITNESS: Yes, your Honor; independent. 
Q Were you present in the court this morning for 
the testimony of James McCabe respecting the stowage 
arrangements which he found aboard the Mette Skou? 


A I was. 


| 
| 
| 
| 


Q Have you examined the plans of the vessel, 
Mette Skou, which were produced pursuant to notice by the 
defendants? 


A I did. 


| 
| 
| 
| 


MR. MCCONNELL: May I mark these as a plaintiff's: 
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have to be guided by the answers given on the cdcposition 
for your further testimony because up to now your testimony 
is you don't see it and you don't. know if it is there. 

THE WITNESS: That's right. 

MR. HOOPER: I would object to the questions 


from the deposition. 


| 
| 
| 
| 


THE COURT: I don't know what they are going to be 
| 


and you can't object in advance. 
MR. HOOPER: The mate is in the courtroom and 
he is gning to testify. 
THE COURT: That is not an objection. If the 
mate is here, you can put him on on your part of the case. 
oe Now, Captain, what factors would you look for 
in connection with the ventilation of a vegetable cargo? 

A I would look for means of having a continuous 
circulation of air through that stow. 

Q What would be the purpose of having the 
continuous air flow through the stow? 

A Well, on the vegetable matter or fruit, it 
requires air coming in, fresh air, and in order to expel the 
gases and the moisture. 

In other words, if something is confined, 


~ 


whether it is a person in a closet or whatever, that gas 


and moisture cannot dispel and it can create a heating 


18 


19 
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situation in it. 


Q What other effects do the gases have than you 


have already mentioned, heating and so forth? Are there any 


other effects which the gases have on the cargo? 

A Well, of course the heating situation can cause 
deterioration of the product. 

Q Captain, the chief mate has testified with 
respect to these deep tanks which you see on the plans 
before you, that there is one anding pipe which is capped 
on deck at all times; that there is a tank lid through 
wr ch the cargo is loaded and that tank lid was closed 
throughout the voyage and dogged down. 

He has testified that there is a manhole which 
goes into these tanks and the cover was closec during 
the voyage except for periods of inspection, when he would 
go down there. Further, he has testified that the intake 
trunk, which you have identified there, extends from the 
weather deck and takes atmospheric air down into the stow 
and exhausts it through the bottom of that trunk, which is 
approximately 1 by 2 feet, and he has further testified 
that that trunk is located on the center line of that 


compartment. 


He has also testified that in one of the corners 


aft on the outboard side of the tank, the outtake of pipe 


| 
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extends to the weather deck passageway with the opening to it| 


facing inboard; and he has testified that there are no 
mechanical fans associated with the outtake. 


5 Basec upon those facts as stated by the mate, 


and based upon the testimony which you have heard concerning 


the stowage and dunnaging of this cargo, of the yams, 


S| can you form an opinion with respect to the ventilation 
and stowage and carriage of these yams? 


I can. 


A 


Would you please state that opinion for the 


Q 


13 A The opinion is, first, you must realize that a 


14 deep tank is just that. It is a deep tank and usually 


extendas from the level of the 'tween deck down to the 


tank top. Therefore, it is a deep tank and you have one 


17 i ventilater, call it an intake, coming in your center line 


to speak, on the after part of the tank, probakly the 


other side. I am not too sure where that iss according <o 


bulkhead. You have your vent pipe, your outgoing air, so 
the plan. 
You have a situation there, and from what - iave 
heard in the testimony you have piywood -- 
THE COURT: From what you have read in tne 


testimony: 


i 
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notion that the thing was covered over from stem to stern. 
THE WITNESS: Precisely. 

Q Captain, what if the plywood just covered the 
aisles which were placed between the cargo. 

A It would prevent the hot air from rising. 

Q Now, with respect to the ventilation itself, 
woulda there be a circulation pattern set up within the stow 
which would be injurious to the carriage of a yam cargo? 

A Well, based on the fact that air couldn't get 
out, it would stay there and would tend to cause the cargo 
to cook in its own juice, so to speak, because there 
could not be a circulation of air. 

Q Are the vents, the intake and the outlet vent 


in the proper position for ventilating a vegetable cargo? 


A Not in my judgment. 
Q What would be proper? 
A In my judgment proper would be forward and aft 


of a hatch opening so that you could have a circulation of 


air. 
Q Within the space? 
A Yes. 
Q Captain, have you ever surveyed any vegetable 


cargos or tuber cargos in deep tanks? 


A I have never surveyed any vegetable cargos in 


| 
| 
| 
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deep tanks. I have never seen any carried in deep tanks. 

Q Would the lack of mechanics or a fan in the out- 
take be deleterious to the condition of this cargo? 


A It could have some effect insofar as the fan 


could, if it were there, tend to draw out the air a little 
more quickly. 
Q Would that be in connection with the withdrawal 
of the gases generated by the cargo? 
A It would create a better circulation. 
MR. McCONNELL: That is all, your Honor. 
CROSS-EXAMINATION 


BY MR. GIALLORENZI: 


Q Captain, Go yams give off gas? 

A I'm sorry. 

Q I said, do yams throw off gas? 

A Any vegetable throws, yes, the yams do. 

Q And is that one of the reasons why a plant would 


ripen if the gas was not diffused properly? 


A Sorry. I can't hear you. 
Q I am sorry. 
Is that one of reasons why any plant would 


ripen, any fruit would ripen, because the gases are not diffus 


promptly? 


A Yes. 


| 
| 
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Q Now, if you had a yam that was wrapped ina 
piece of paper like newsprint except without the printing, 
would that impede the gases: from being diffused that were 


thrown off by the yam? 


A Are you asking me for an opinion now? 
Q Yes. 
A I would have to give you an opinion and say yes, 


but I have not seen a yam with paper wrapped around it. 

Q You have never seen a yam -- have you seen any 
yam shipments in your long career? 

A Not yams. I have seen other types of tuber. 


I have not seen yams. 


Q You have never seen a yam shipment? 
A No. 
Q But if a yam was wrapped in a piece of paper, 


a newsprint-type paper, any gas that it would give off would 
tend to remain inside the wrapper, isn't that correct? 

A I don't necessarily agree to that. I would have 
to “now how it was wrapped to begin with. 

Q Suppose it was wrapped securely with a newsprint- 
type paper, securely wrapped so that the paper cover would 
not fall off and so that the yam would not be chafed and 
it would be sealed, so to speak -- wrapped securely. 


Would that cause the retention of the gases to -- 
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would that cause the gases to be retainec in the newsprint 
wrapper? 

A In other words, are you asking if it is totally 
wrapped? 
Q That's right. 


A So that absolutely no part of the yam shows? 


That's correct. 


Q 


A Then it is quite likely that it would impede 


the release of the gas. 


THE COURT: What would the effect of that be on 


the yam? 


THE WITNESS: It probably would cook it in its 


own juice, so to speak, your Honor. That is the only way 
I can describe it. 
THE COURT: Why would it cook it in its own 
juice? 
THE WITNESS: Because this gas would not escape. 
I don't know whether it would penetrate through a newspaper 


Or not. 


THE COURT: Have you had occasion to see cargos | 
of yams? i | 
THE WITNESS: No, sir, I have not. | 


THE COURT: Have you had occasion to see cargos | 


of other vegetables? 
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cargo surveys, until I got a heart attack four years ago, 
and then I can no longer climb up and down the ladders, 
but for twenty-two years all of my work was on the part of, 
on behalf of the ship. 

THE COURT: And in all that period of time you 
had occasion from time to time as an expert to examine 
vegetables that had been shipped in one or another way? 

THE WITNESS: Vegetables, fruit, meat, and so 
On, your Honor. 

THE COURT: You didn't find in all of that 
experience in the various ships that you considered that 
vegetables were wrapped? 

THE WITNESS: Not vegetables, no, your Honor. 
BY MR, GIALLORENZI: 

Q Isn't the reason why the vegetables like yams 
were not wrapped is because you wanted to diffuse the gas 
which would cause the yams to cook in its own juice? 

A You say that I wanted to. 


THE COURT: I think we covered that. You are 


just repeating the testimony and the is no use in that 


or help in that. 
MR. GIALLORENZI: I am sorry. I have no 


further questions. Thank you, Captain. 
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A I still can't -- this here looks as this it is 
on the after part of the bulkhead, on the one bulkhead, 
but frankly, this doesn't coincide with this at all. 


Q Now, Captain, you went to sea some time ago. 


When you sailed, did the ships have the power 


ventilation or did they have the natural air ventilation? 


A No. The vessels I sailed on, well, with the 


exception of refrigerated ships, of course, but the dry 

cargo and tankers as a matter of fact had natural ventilation, 
Q And in natural ventilation, you would want one | 

ventilator in the forward end, probably the outtake ventila- | 

tor in the forward end of the tank, and the intake on the 

after end; is that correct? | 


A I would prefer four ventilators, one at each 


corner. 


Because they weren't assisted by any mechanical 


Yes. 


MR. HOOPER: I have no further questions, your 


MULROY: No questions, your Honor. 
COURT: Thank you. 
McCONNELL: May I have a couple on 


redirect? 


| 
| 
| 
| 
| 
| 
| 
| 
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THE COURT: Yes. 
REDIRECT EXAMINATION 
BY MR. McCONNELL: 
Q Captain, have you seen fruits and vegetables of 
any kind wrapped in paper before in stow? 
A I have seen oranges, for instance, and I recall 


appies wrapped in what I guess you call a tissue paper. 


Q And how about eggplant, tomatoes? 
A Possibly tomatoes, not eggplants. | 
Q Have you seen vegetables wrapped in cellophane 


bags, banans, for example, in bunches? 


A You mean in stow? 
Q Yes. 


| 
| 
| 
A No. When I carried bananas, they were in | 
bunches, but I have not seen any recently. | 
Q Did the wrappings which you have seen with | 
respect to these vegetable and fruit cargos ~~ | 
A Sorry. I didn't hear you. | 
Q Did the wrappings which you have seen with respect 
to fruit and vegetable cargos cause their deterioration? | 
A Well, the wrappings that I have seen respecting | 
the oranges and the apples, they were a light paper and they | 


were not, they didn't fully enclose as though it was sealed 


! 
within it. So there was some means ~~ | 
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| 

Q The previous testimony has been that the yams | 

were loosely wrapped. | 
A Loosely wrapped, yes. 


Q Would that tend to impede the circulation of the 


A Loosely wrapped it would certainly give the gas 


| 
| 
air or not? | 
| 
an opportunity to escape. | 

Q And again, if the plywood is placed across the | 
aisles, but whether or not it would reach to the absolute | 
edges of the tanks, would that still impede or would it not 
impede the circulation of the air in the tank? 


A It would impede it. | 
Q Captain, where aboard a ship is it appropriate igs 


stow vegetable cargoes, tuber cargos? 


A Any vegetable cargo that I have experience with, 


either carrying it or observing it in stow, was always 


carried in the upper 'tween deck. In the case of a Single 


"tween deck ship, in the 'tween deck. | 
Q What was the purpose for carrying them there? | 


A So that they would get better and more ventilation 


| 
| 
MR. MCCONNELL: That is all, your Honor. | 
| 
| 


more circulation of air. 


THE COURT: Thank you. You may step down. 


(Witness excused) 
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DIRECT EXAMINATION 


BY MR. GIALLORENZI: 


———— ee 


Q Mr. Kristiansson, by whom are you employed? | 
A Grancolombiana New York, Incorporated. l 
Q In what capacity? | 
A Executive vice president. : 
Q What are your duties as executive vice prasiaents | 
A I am the chief executive officer of crancolombiand 


New York, Incorporated. 
Q What is the relationship between Grancolomaiana 
New York, Incorporated, and Flota Mercante Grancolombiana, 
S.A.? 
A We are general agents. 
Q I show you this time charter dated April 26, 
1974, and ask you if you are familiar with the same.for the 
vessel Mette Skou. 
A Yes, I am. 
MR. .GIALLORENZI: I would like to have this 
marked for identification. 
(Defendant Flota Exhibit L marked for 
identification.) 
Q Was the vessel Mette Skou delivered by the owner 
Ove Skou to Flota Mercante Grancolombiana under this time 


charter? 


| 
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A Yes. 
Q Did the Mette Skou perform voyages for Flota 
Mercante Grancolombiana pursuant thereto? 
A Yes. 
Q Including a voyage which ended in New York on 
July 1, 19747 
A That is correct. 
MR, GIALLORENZI: I offer this in evidence. 
MR, HOOPER: No objection. 
MR. MULROY: No objection. 
MR, MCCONNELL: No objection. 
(Defendant Flota Exhibit L for identification 
received in evidence.) 
Q Does Flota Mercante Grancolombiana maintain a 


terminal in New York City? 


A Yes. 
Q Where is this terminal maintained? 
A It is pier 3, Brooklyn Port Authority, Furman 


Street, in Brooklyn. 


| 
i 
| 
| 
| 


Q Is there where the vessels are usually docked and 


loaded and unloaded for Grancolombiana's account? 


A Yes, 


Q On July 1, 1974, can you tell us what the 


condition of that facility was? 
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It was filled up. 

With vessels or cargo? 
A Cargo and vessels. 
Q Was the Mette Skou scheduled to arrive on or 
duly i, 2974? 
A That's correct. 
Q Could it have been accommodated at pier 3? 
A No. 
Q What arrangements did you make for the purpose 

of arrarjing for a dock for the Mette Skou? 


A First we contacted our own stevedores, | 


and then we » contacted by ITO, who offered a facility to | 


discharge th’ ship. | 

Q Where was the facility that was offered by ITO - 
discharge the vessel? 

A The army base in Brooklyn. 

Q And did the Mette Skou subsequently go to the 
army base for the purpcse of unloading? 

A She did. 

Q Did you enter into an agreement with ITO with 
reference to unloading the vessel? 

A Yes. 


Q And what was the agreement? Who did you make 


the agreement with? 


22 
23 
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A You are referring to the person? 
Q Yes. 
A I made it with Mr. Francis X.McQuade and 


Mr. David E. Bennett. 

Q What capacities, what jobs do those two 
gentlemen occupy or hold? 

A At that time Mr. McQuade was the president of 
International Terminal, ITO, as it is called, and Mr. Bennett 
was their solicitor. 

Q Now, did you speak to either Mr. Bennett or 
Mr. McQuade about the requirements of* the number of gangs 


that the Mette Skou would need? 


A Both. 
Q What did you tell them? 
A We were told by them they had six gangs attached 


to that particular pier and we needed all six. 

Q Did you make it known to them that you would 
need all six gangs to unload the vessel? i 

A Certainly did. 

Q And they told you they has sufficient manpower 
to do so? 

A That's right. 


MR, GIAULORENZI: No further questions. 


MR. MCCONNELL: Your Honor, would you prefer 


* * * 
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clean copies here. 

THE COURT: The clerk will substitute the 
marking on the clean copies and you may hold them in your 
possession. 

Any further questions? 

CROSS-EXAMINATION 
BY MR. HOOPER: 

Q Mr. Kristiansson, you testified that you decided 
where to discharge the Mette Skou, isn't that correct, 
meaning Grancolombiana decided where it would berth in New 
York City? 

A Yes. 

Q Did Grancolombiana also decide what ports the 
Mette Skou would call at? 

A Yes. 

Q pid Grancolombiana also book the cargo for the 
Mette Skcu? 

A Yes. 

If you are referring to Grancolombiana, it is 
either -- I assume you refer to Grancolombiana Flota 
Mercante -- 

Q Yes, Flota Mercante, Grancolombiana, the parent 
corporation. 


A The cargo was booked through them probably by 
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an agent or by a cargo broker in Colombia, 


Q Did Flota have the avthority to appoint a 


Super of cargo to Supervise the Operations of the cargo if 


it so desired? 


A Aboard the ship? 


Q Yes, 


A I believe the charter Party -alls for that. 


I would like to consult it before I say 


definitely yes or no. 


G Did Grancolombiana furnish the ship with all its 


sailing directions? 


A 


Yes, 


Q Did Grancolombiana issue the bills. of lading 


| 
for the cargo carried on the Mette Skou? 


A Yes, 


MR. HOOPER: I have no further questions, your 


| 
| 
| 
Honor. | 


| 


' 


| 


| 


THE COURT: Do you know anything personally about 


this cargo? Dia you go to see it at the time that it landed? 


THE WITNESS: No, your Honor, I did not, 


CROSS-EXAMINATION 


BY MR. MULROY: 


Q Did you discuss the labor with Mr. Bennett? 


A No, I did not. 
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What did you discuss with Mr. Bennett? 

A With Mr. Bennett and Mr. McQuade, we discussed 
the berthing of the ship and ITO offered their services 
at army base to handle this particular ship. 

Q Was this over the telephone or in person? 

A It was both in telephone and in person. 

Q On what date were these discussions held? 

A I can't say the exact date, but I can give you 
an approximate date. 

Q Approximately. 

A About a week before the ship arrived, which 
would make it about the latver part of June. 

Q And who told you at this discussion that they 
had six gangs working at the arry base? 

A Both Mr. McQuade and Mr. Bennett. 

Q Now, do you know the practice in New York for 


the stevedores to obtain labor from the hiring hall? 


A Yes, I am familiar with ats 


Q And are you also familiar with the fact that it 
is not unusual to get less than the number of gangs that 
you order in the port of New York? 

A Occasionally it might happen. 

MR. MULROY: I have no further questions. 


THE COURT: Thank you. 
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MR. GIALLORENZI: Just one question. 

REDIRECT EXAMINATION 

BY MR. GIALLORENZI: 

Q Would you have sent the Mette Skou to the army 
base if you had not been assured that six gangs would have 
been supplied to the vessel? 

A It was the basic reason why we sent it to the 
army base, because of the availability of labor. 

MR. GIALLORENZI: That is all. Thank you. 


(Witness excused) 


EDWARD E. McGANN, called as a witness 
on behalf of the defendants, having been first 
duly sworn, testified as follows: 

DIRECT EXAMINATION 


BY MR. GIALLORENZI: 


Q Mr. McGann, by whom are you now employed? 
A Grencolombiana New York, Inc. 
Q In what capacity are you employed by Grancolombiana 


New York, Ine:% 


A Presently as director of operations. 
Q Where is your office located? 
A At the terminal, pier 3, in Brooklyn. 


Q What are your duties as director of operations? 


| 
| 
| 


| 
| 
| 


| 
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| 
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A In order to set up the sailing and supervise 


the movements of the vessels. 


Q On June 28, 1974, by whom were you employed? 
A Grancolombiana. 

Q In what capacity? 

A Assistant terminal superintendent. 

Q What were your duties then? 

A At that time it was to work with men in 


coordination between the stevedore and the vessels. 

Q Were you advised by Mr. Kristiansson that the 
Mette Skou was due to arrive in New York on or about 
July 1, 1974? 

A Yes, I was. 

Q And do y_u know what arrangements were made with 
reference to docking the Mette Skou? 

A Well, he had asked'me. to set up the actual 
docking with tugboats. He said he had agreed with ITO to 


place the vessel at their berth. 


Q Where would that berth be? 

A That was over at the army base in Brooklyn. 

Q That is not the regular berth of Grancolombiana? 
A No, it is not. 

Q Did Mr. Kristiansson discuss with you the number 


of gangs which would be necessary to unload the vessel Mette 
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A Yes, because we needed six gangs and he said 
they said they would give them to us. 

Q And when the Mette Skou arrived on July l, .1974, 
were you advised as to the number of gangs. which reported 


to work on that morning? 


A Yes, I was. 
Q By whom? 
A By one of my assistants that was over at the 


terminal, Mr. Sebazco. 

Q What time did Mr. Sebazco call you? 

A Approximately 8:30, eight -- somewhere around 
8:30 in the morning. 

Q What did he say to you? 

A He informed me that there was only three gangs 
on the vess¢l discharging or working on the ship. 

Q Did you give him any instructions with reference 
to what cargo was to be unloaded? 

A No. 

Q Now, after he advised you of that fact, that 
there were three gangs working on July 1, what did you do? 

A I called the stevedore because at that time, 


you know, to ask why there wasn't six as we had requested. 


Q Who did you speak to at the stevedore? That 
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would be ITO. 
A I don't recall his name. It would be ITO. 
Q Do you recall what they told you? 
A At that time he said unfortunately that is all 


the labor they could obtain that particular day, as far as 
I remember. 

Q He told you that was the labor that they could 
obtain for that particular day? 

A Yes. 

Q Do you know whether there were any other ships 


docked at the army base that day? 


A No, 1. do not. 

Q Did you order labor for the following day? 
A Yes. 

Q July 2? 

A Yes. 

Q How many gangs did you order? 

A Six gangs. 

Q And did cae supply you with six gangs? 

A Yes, they did. 

Q Did they work overtime on July 2? 

A Yes, we did work that night, part of the gangs, 


not all of the gangs. 


Q Now, for the following day, July 3, did you order 
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Yes, we did. | 
4 Q Was the vessel completed on that day? | 


5 A Yes, we finished that night. 


Q Now, if a consignee wishes to go to a pier to 


obtain his cargo, with whom doee he make the appointment? 
8 A Normally at our terminal, the delivery clerk, 


the stevedore. 


The stevedore contracted at your terminal, 


Q 


pier 3. 


Were any arrangements made with Mr. Sousa with 


Q Is it a custom to have a team load a truck or 


trailer for any consignee in the port of New York? 


13 Grancolombiana New York as to when they would send their 
14 trucks to pick up the cargo from the Mette Skou? 
15 A I do not know. : 
16 Q Would that ordinarily be made with Grancolombiana | 
17 or with ITO? | 
18 A No. It would be made with the delivery clerk. | 
19 Q By who is the delivery clerk employed? | 
20 A With the stevedore. With ITO, in this se 
21 instance. | 
| 
| 


A At any terminal? | 
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Again, I am not familiar there. I know at our 
normally have extra labor available, yes. 
What does that team consist of? 
A checker, a driver and a helper. 
And by whom is the checker paid? 
The stevedore. 
And the driver? 
Stevedore. 
What does the driver drive? 
A hi-lo machine, fork lift machine. 
And what is that used for? 


It is used to bring the cargo to the tailgate 


of the truck. 


Q 


A 


And the loader, by whom is he employed? 


He is employed -- eventually he would be paid, 


I venture, by the truckman. The truckman gets billed for 


that service that he requested. 


Q 


And the truckman is sent or is employed by the 


consignee, is that right, ordinarily? 


A 


Q 


Yes. 


Does Grancolombiana get any part of the fee which 


is paid for the use of a loader? 


A 


Q 


No. 


By whom is the loader employed? 


_ 
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A Well, the loader would be employed by the 


stevedore. He would be there on an extra labor basis as part 


of the terminal. 


Q If his services are required in loading a truck, 


his, the charges which are made by the stevedoring company 


to the consignee would not go into the pocket of 


Grancolombiana? 
A No, not to my knowledge. 
Q It would be paid to the stevedore? 
A Yes. 


MR, GIALLORENZI: I have: no further questions. 
CROSS-EXAMINATION 
BY MR. McCONNELL: 
Q Mr. McGann, did you have any knowledge of the 
cargo that was carried on the Mette Skou? 


A General knowledge, yes, sir. 


Q If there had not been another ship, other ships, 


at pier 3, would the Mette Skou have docked at pier 3, 
Brooklyn Port Authority, the normal pier where you work? 
A Normally we try to bring them all in, every 
vessel in, yes. 
Q To whom did you issue instructions respecting 
which cargos to be discharged from the Mette Skou? 


A I did not. 


| 
| 
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Q Do you normally issue instructions as to what ! 

| 

cargos to unload? 

A No. That is normally the stevedore. 

Q Thad stevedore determines who unloads the cargo, 
is that correct? 

A Well, the stevedores themselves work it out in ; 
conjunction with the terminal people from the company. 

Q Would that be -- 


A In other words, we contract the stevedore to handl- 


the vessel as far as the discharge and the delivery of any 


cargo. 
Q Do you have any instructions that you gave to the 


| 
stevedores with respect to the discharge of cargos ‘in 


terms of ‘their preference? 


A No. We contract for the stevedore to do the work. 


Q It was the steveore's decision insofar as you 
know as to what cargos to be discharged from the Mette Skou 


with the three gangs they had available on July 1? 


A That's correct. 
Q I'm sorry. July 2. Excuse me. | 
A That is all right. 


\ 
MR. McCONNELL: Your Honor, I am confused. 
Q July 1, I think you said, there were three naaiins ' 


A Right. 


| 
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Q And you gave no instructions as to which cargo was 


to be unloaded, I believe you said? 
A No. 
Q So that what was unloaded on July 1 with the 


three gangs that were available was decided by ITO? 


A Yes, as far as I know. 

Q How many gangs were available on July 2? 

A We ordered six and we got six. 

Q On July 3? 

A The same amount. 

Q Are you aware of the number of loading teams 


that were available? 


A No. 

Q On duly i, 2 .6F 37 

A No, @ix. 

Q Is the consignee allowed to go to a pier anywhere 


in the port of New York and drive the hi-lo's and take 
delivery of the cargo without the assistance of the terminal 
operator, checker and driver? 
A No, not to my knowledge. 
MR. McCONNELL: That is all I have. 
MR. HOOPER: I have no questions, your Honor, 
CROSS-EXAMINATION 


BY MR. MULROY: 


| 


: 
‘ 
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For the amount of cargo that was coming off this 


ship, would it be normally expected that it would be a three-, 


day job? 


A 


Yes. 


MR, MULROY: No further questions. 


REDIRECT EXAMINATION 


BY MR. GIALLORENZI: 


Q Does Grancolombiana have any control over the 
disposition of the loading teams, as to which ship -- 
A No. 
Q None? 
A No. 
MR, GIALLORENZI: Thank you. 
(Witness excused) 
THE COURT: We will take a short recess now. 
(Recess) 
RE X SEBAZCQ, called as a witness on behalf 


of the defendants, having been first-duly sworn, 


testified as follows: 


DIRECT EXAMINATION 


BY MR. GIALLORENZI: 


Q 


A 


t 


Mr. Sebazco, by whom are you presently employed? 


By Grancolombiana. 


ee SS 
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Is that Grancolombiana New York, Inc.? 
New York, Inc. 

In what capacity are you employed by them? 
I am manager of the containers division. 
In July of 1974, by whom were you employed? 
By Grancolombiana New York, Inc. 
In what capacity? 
A The same capacity, containers. 
Q Now, was it your job to go aboard ships that were 


either owned vessels or chartered vessels that came into New 


York on behalf of Grancolombiana? 


A That is part of my duties. 

Q Were you asked to go aboard the SS Mette Skou 
on July 1, 1974? 

A Yes. 

Q Who told you to go there? 

A Mr. McGann. 

Q That is the ge-tleman that just testified? 

A Right. 

Q Did you go aboard the Mette Skou on July 1, 1974? 

A Yes. 

Q At what time did you arrive on the vessel? 

A 7 o'clock in the morning. 


What was the purpose of going aboard the ship? 


24la | 
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2 | A Just to work with the Customs inspectors on | 
3 the documents and other small things. | 
4 | Q Did you speak to any of the ship's personnel? | 
5 | A Yes. They verve there when I came in. They | 
6 | greeted me. | 
7 Q Who did you speak to? | 
8 A Well, the captain, first mate and radio ssn 
9 | I guess. | 
10 | Q Did you know the type of cargo that was on board : 
11 || the Mette Skou? | 
| 
12 A No. | 
i 
13 ! Q Do you know Captain Hazelton? 
14 | A Sure. : 
15 | Q By whom was he employed? } 
ié | A Grancolombiana New York, Inc. | 
17 Q In what capacity? | 
18 | A He is the terminal manager. | 
19 | Q Was he in New York on July 1, 1974? | 
20 A No, he was not. He was on vacation. | 
21 Q Do you know where he was on vacaticn? | 
oe A I think he was in Europe. | 
23 Q Wnen you went aboard the vessel at about 7 a.m. 
2A on July 1, 1974, were you requested by the chief mate or 
2% || the master to see that the yams were discharged before any | 
j ! 
| 
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other cargo? 


A No, Sir. 


Q Prior to going aboard the vessel on July 1, 1974, 


had you been advisec as to the number of gangs which would 


be furnished by ITO to unload ths vessel? 


A I was told there would be six gangs. 

Q who told you that? 

B Mr. McGann. 

9 When you were aboard “‘‘e vessel in the morning 


of July 1, did you learn the number of gangs that were 


aboard the ship? 
A Yes. As I was coming off the ship I noticed 


there was only three gangs working. 


Q What time was that? 

A Approximately 8:30 in the morning. 

Q What did you do then? 

A I calsed Mr. McGann over the telephone and 


mentioned it to hin, that we only had three gangs working. 
Q Did you say anything else? 
A No. That was it. Then he says all right, 
I will get in touch with somebody, and I don't know what 
he did. 


Q Did you return to the vessel on July i, the 


Mette Skou? 
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2 A No, I don't think so. | 
3 Q When did you next return to the vessel, the Lee 
4 || Skou? 
5 A I believe it was the following day. 
6 ‘ Did you. speak with anyone regarding the unloading 
7 of the yams? | 
8 A Not at all. | 
9 Q Did you notice how many gangs were working on | 
10 that day? | 
nm A Not -- I am not sure but I think we did have “s, 
12 I am not sure. 
13 Q Did you make a record of the number of gangs | 
14 that were employed on the ‘Jette Skou? | 
15 | A Yes. | 
16 i Q Is it your practice to keep a record of when a | 
7 vessel commences to work and when it stops working and | 
18 the number of gangs on board? | 
“19 A Yes, sir. | 
2 Q I show you this diary, a yearbook for 1974, and | 
21 ask you if that is the diary which you keep. | 
22 A That's correct. | 
23 Q And are those entries made by you? | 
A Yes, sir. | 
Q Are they made daily? | 
| 
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A There was one truck. 
Q And the balance were lifted from the pier -- 
A On July il. 


MR, GIALLORENZI: No further questions of the 
witness. 
CROSS-EXAMINATION 
BY MR. McCONNELL: 
Q Mr. Sebazco, does Flota or Grancolombiana issue 
dock receipts showing the delivery of the cargo so that the 


consignee may have a piece of paper if it so desired? 


| 
| 


A No. That would be the bill of lading, but I a 


know anything about it. Not a dock receipt. It would be a 
bill of lading. 

Q Any other document available at all, other than 
this discharge book, that shows the number of cartons of the 
cargo that is delivered? 

A Except for the -- no. 

Q De you have any knowledge as to who wrote the 


\ 
figures in red\ink at the bottom, 18? 


A No. 

Q Or when that was written? 

A No. 

Q Mr. Sebazco, how many cartons does this record 


show were delivered to the consignee? On Defendant's 


| 
| 
| 
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2 Exhibit N. | 
3 A Well, it shows a total of 4,982 cartons. | 
4 Q Is it customary at New York to discharge fresh | 
5 | produce prior to other cargo? | 
i 
6 A In conjunction with another cargo? | 
7 THE COURT: In advance of another cargo. | 
8 | THE WITNESS: In advance? | 
9 | A Not necessarily. | 
10 | MR. McCONNELL: That is all. | 
11 MR. HOOPER: Just a few, your Honor. | 
12 CROSS-EXAMINATION | 
13 BY MR. HOOPER: | 
14 Q Was a stevedore superintendent on board the | 
15 Mette Skou on July 1, 1974, when you first went aboard? | 
16 | A Again, I really don't remember. | 
17 MR. HOOPER: I have no further questions. | 
18 CROSS-EXAMINATION | 
19 BY MR, MULROY: | 
2 6 Would you say that the prime consideration as | 
21 to the order of discharge of cargo would be the cargo that | 
‘ 22 is most accessible? | 
23 A Well, I really don't get much into that. seeieis 

2A I couldn't give you a right answer on that. 
2 Q Well, you go on a number of ships for | 


* * * 
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Would you read that entry to the Court, please. 


27 cartons crushed and contents intact, something 


Now, do you see any other entry on that page 


were removed from the pier? 


A 


recoopered. 


Q 


Well, there is another one, 21 cartons 


That is it. 


Now, let me ask you this question which you May 


or may not know the answer to. 


are used by 
claims that 
they won't? 


A 


Are these delivery books the prime records that 
steamship companies for the determination of 


they will pay as distinguished from claim that 


I couldn't answer that. I wouldn't know. 
MR. MULROY: No further questions. 

THE COURT: Anything else? 

Thank you very much. You may step down. 
(Witness excused) 

THE COURT: Anything else, Mr. Giallorenzi? 
MR. GIALLORENZI: Yes, your Honor. 


Mr. Mulroy and I have stipulated, your Honor, 


as to certain information or data with regard to the trucks 


jbas 376 
which were sent to the army base to take the cargo from 
the pier shed to the plant of the plaintiff or their 
warehouse, and I will refer to the stipulation as follows: 


The following trucks arrived at the pier on this 


July 3, 1974, pass number issued to the truck 


was 5. The truck was an Interport truck and it arrived at 


9:49 a.m. and left the pier at 4:49 p.m. with 950 cartons 


of yams. 


_ On July 3, 1974, pass number 9 was issued to 


a truck, port terminal, which arrived at 11:42 a.m. and 


departed at 4:44 p.m. with 823 cartons. 


On July 3, 1974, pass number 10 was issued to 


a truck owned by Interport, which arrived at 12:48 p.m. and 
departed at 4:20 p.m., no service. 
On July 3, 1974, pass number 11 was issued to 


a truck, Raffael, which arrived at 12:15 p.m. and departed 


at 4:57 p.m. with 624 cartons. 

MR. MULROY: I would like to correct that. 
I believe Mr. Giallorenzi said 12:15 p.m. I think it is 
12:51. 

MR. GIALLORENZI: Yes. I stand corrected. 
I'm sorry, your Honor. 


On July 5, 1974, pass number 9 was issued to a 
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and 


departed at 11:17 a.m., no service. 


truck of 


at 11:30 


truckman 


4:25 p.m. 


truckman 


departed 


truckman 


departed 


truckman 


4 


and left 


On July 8, 1974, pass number 2 was issued to a 


Interport, which arrived at 7:58 a.m. and departed 
a.m. with 684 cartons. 

On July 9, 

On July 10, 1974, pass number 12 was issued to 
Raffael, whose truck arrived at 2:03 p.m., left at 
with 350 cartons. 

On July 11, 1974, pass number 8 was issued..to 
Raffael, whose truck arrived at 9:ll a.m., 
at 2:43 p.m. with 450 cartons. 

On July 11, 1974, pass number 16 was issued to 
Interport, whose truck arrived at 12:59 p.m., 


at 5:36 p.m. with 850 cartons. 


On July 11, 1974, pass number 25 was issued to 


British West Indies, which truck arrived at 2:05 p.m. 


the pier at 5:35 p.m. with 251 cartons. 


Mr. Mulroy, will you further stipulate that those 


trucks and the dates and the amounts are the same as shown 


in Exhibit number N of Flota? 


MR. MULROY: So stipulated, your Honor. 


MR. GIALLORENZI: 


’ 


MR, MCCONNELL: Yur Honor, insofar as that 


Thank you. 


s © * 


1974, no trucks reported for loading. 
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VANA TRADING CO., INC. 
- against - TS) CLV. L2es 
SS METTE SKOU, etc. ; 
sisiasil: 
New York, New York 
May 20, 1976 - 10:05 a.m. 
(Trial resumed) 
THE COURT: I have read the chief mate's 


testimony so that you can rely on the fact that I know what 


is in there. 


PAUL AK 6 © L LARS EN, called as a 
witness on behalf of the defendant Ove Skou, 
having been first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. HOOPER: 

THE WITNESS: Your Honor, as you know, I ama 

Dane, so forgive me if I make any errors in the English 

grammar. 

THE COURT: The only person that makes errors 
in this court is the judge. 

MR. MULROY: Your Honor, if I might interrupt 
for one minute before we go any ‘further, in view of the 


fact that the Court has read the deposition of this witness 


se. 8@ 8 
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end there is a statement that this witness made, there is 


an error in the identification of individuals in the names, 


and the parties involved in this particular error would like 


to correct, in the deposition, your Honor, a reference to 
the name Donahue -- 

THE COURT: What page? 

MR. MULROY: I don't know the page. I saw it 
in the statement. He referred to an ITO representative 
by the name of Donahue and that is actually Flynn, your 
Honor. There is no Donahue involved. 

Mr. McGann: testified yesterday to an Irish name 
and this gentleman said Donahue, and also there was a 
reference to Captain Hazelton being present on behalf of 
Grancolombiana and Mr. Hazelton was in Europe and that was 
actually Mr. Sebazco, who testified yesterday, the last 
witness for Grancolombiana. 

THE COURT: All right. If you find the pages, 
correct them and initial the corrections. 

MR. MULROY: May we do that, your Honor? 

THE COURT: Yes. 
BY MR. HOOPER: 


Q Captain, I would like to show you this 


ventilation plan,which has been marked for identification as 


Plaintiff's Exhibit 11, and ask if you can identify it. 
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A This is a plan over the ventilation of the 
Mette Skou. Mette Skou. is provided with high-pressure 
ventilation. 
THE COURT: High what? 
THE WITNESS: What we call high-pressure 
ventilation. 
MR. HOOPER: I offer this plan into evidence. 
MR. MULROY: No objection. 
MR. GIALLORENZI: No objection. 
MR. HOOPER: Mr. McConnell, any objection? 
MR. McCONNELL: Your Honor, may I have the voir 


dire briefly? 


THE COURT: Yes. 
VOIR DIRE EXAMINATION 
BY MR. MCCONNELL: 
Q Mr. Larsen, is this a plan of the Mette Skou? 
A This is the actual plan of the Mette Skou. 


Q Or is this a plan of another vessel named the 


Ingrid Skou? 
A Your Honor, the company have got a serial of 
ten ships of the same type and that is the plans for all the 


ten ships. 


THE COURT: In other words, the plan is identical 


| 
! 


for every ship? 
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Q Could you point out the ventilation ducts that 
bring the air into the deep tanks? 

A As I have said before, the intake comes in 
front of the superstructure and it is let down to the deep 
tanks through a big trunk approximately 1 foot by 2 feet 
8 inches, and it is let down to the bottom of the deep tanks 
at the center, one trunk per tank, one ventilator per 
tank. 

Q Now, where does the air go out of the deep tank? 

A The air goes out at the top of the tank. In the 
corner, the aft corner of both tanks, at the ship's sides, 
there is a trunk loading up through the ‘tween deck and up 
to the main deck under cover, and there the air comes out. 

Q Where are the motors that run the fans? 

A These motors, electrical motors, they are 
situated in two steel houses on the weather deck in front 
of teh superstructure. 

Q Now, that is the forward vertical line which is 
colored in red on this plan which you just pointed out, 
Captain. 

Is it your testimony that the motor for the 
fan is at the me of this column? 


A It is at the top of this column, that's correct. 


Q And that is against the superstructure of the 


| 253a | 
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2 vessel? | 
3 A It is a part of the superstructure. | 
4 | Q When that motor runs, does it make any noise? 
5 || A It makes -- excuse me -- a hell of a noise. | 
6 My cabin was just on the other side of that ventilator and | 
7 | I could hear it all twenty-four hours a day when I was in l 
8 || my cabin. | 
9 | Q And the fan and motor for the other deep tank, | 
10 you are pointing to the starboard deep tank now, where was wee 
ll || located? 
| 
12 A The starboard motor was outside my windows and , 
| 13 the port motor was outside the chief engineer's window. | 
4 | Q Now, this outlet vent which is the after vertical. 
| 15 || line on this plan which has been cvulored in red, where | 
| 16 does that exhaust to? 
17 A At the sides, your Honor, of the superstructure, | 
18 | we have two corridors so we can go freely from the fore deck | 
19 to the after deck and the forward, as you can see here, it 1a! 
20 covered and it is a part of the ship's side and a part of the 
‘| 
j 21 superstructure with small holes in it as windows, but in | 
| 2 here, inside there is this corridor leads out to the fore | 
23 deck and inside there, protected from wind and weather, 
aA the outlet comes out. 
3 Q Is that outlet open to the atmosphere? 
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A It is open to the atmosphere, that's correct. | 
Q Captain, in your deposition you testified | 


that there was no plywood dunnage in the deep tank but 


there was plywood in the coffee. 


| 
| 
How do you remember that there was no plywood | 
dunnage in the deep tank? | 

A Your Honor, I don't know if you know, but in | 
New York plywood is very, very expensive and it is a hundred | 
times more expensive in Buenaventura, and as a matter of | 
fact, they steal and they rob what we have of plywood down | 
there, and as a matter of fact, we have been floored the | 
whole ship over with plywood on the decks, ‘tween decks | 
as well as the lower holds, with plywood and paper, and when | 


we left Buenaventura, the ship was full loaded with coffee 


except the space we have left for tobacco and the deep tanks. 


| All plywood was used. Simply there was no more plywood on | 


board the ship. Every bit of plywood was used between the 
coffee and the general cargo. 
Q Now, Captain, there was some, there might be 
some confusion between your testimony on pages --~- 
THE COURT: I want the depositicn back, if I 
can get it. 
Did you find those places? 


MR, HECTOR: Yes, your Honor, there are just two 


| 
| 
| 
| 
| 
| 
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more. 
MR. HOOPER: I am refering, your Honor, to | 
pages 7, 93 and 98. | 
Q Captair. “ page 7 you testified that when the 


ship was in the port ot Buenaventura, Mr. Gooseman mentioned 


2 


a yam cargo. | 
Did you know at that time that you were going to 
| 


carry yams for sure? | 
A During our stay in Buenaventura, we had | 


We knew for sure that we were going tO load | 


discussion with this Mr. Gooseman about our cargo in 


Cartagena. 


tobacco and as an additional to this, he spoke there will 
be a possibility of a shipment of some yam, but it was not 
sure; it was just, it was hanging in the air, as we call it 


in Denmark. 


deposition, Captain, you testified there that you knew when 
you were in Cartagena that you were going to get a yam 


| 

| 

| 

| 

Q Now, referring to pages 93 and 98 of the | 
| 

cargo. | 
| 


Did you know at that time that you were going to| 
\ 


definitely get a yam cargo? | 


A Upon arrival Cartagena, we were told that we are| 


going to load tobacco and 6,500 cartons of ‘‘am. | 


é ee Tone * * * | 
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MR. HOOPER: <I offer Ove Skou Exhibits S and T 
into evidence. 

MR, MULROY: No objection. 

MR. GIALLORENZI: No objection. 

MR. MCCONNELL: No objection. 

(Defendant Gve Skou Exhibits S and T for 

identification received in evidence.) 

THE COURT: Are there specific portions of this 
that you are going to call to my attention? 

MR. HOOPER: Your Honor, the deposition -seferred 
to certain records of temperature and I think these refer 
to that. They are in Danish, but the mate referred to 
them during his deposition and because of that I offered 
them into evidence. 

THE COURT: All right. 

Q Captain Larsen, I sh~w you Ove Skou Exhibit K 
and ask vee ts tell me what it is. 

A Your Honor, during my deposition I made a sketch 
of the deep tanks and this shows in three-dimensicaval way -- 
I am not Picasso --- but this one, this one ~~ height, hight. 

THE COURT: The height. 

THE W°TNESS: This refers to this one. 


THE COURT: The height of the intake -- I suppose 


thac is the intake you are pointing to. 
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THE WITNESS: Yes. That is the intake. It is 
coming out about 3, 2, 4 feet, I do not remember the exact 
height over the floor, but it comes out over the floor. 
There is a grille underneath here and the air is pressed 
down here, and as far as I remember this air will be shifted 
between twenty and thirty times an hour. The air comes 
down here and goes out up here. 

Q Now, Captain, were there any holes in the 
structural members around that deep tank that are not 
depicted on that sketch? 

A In this deep tank there is one lid through where 
we load and discharge the cargo. There is one manhole as 
shown here. There is sounding pipes and then there are 
one additional air pipe, you see. This one is also used 
for liquid bulk “Cargo and to keep the same pressure down in 
this tank we use this air pipe. We just open it a little 
and twist the cover so that air can go in and out, cargo 
extend a little if it is heated up and comes back to the 
same nature if it colls down a little. 

Q Also, Captain, referring to the members that 
run horizontally around the sides of the deep tank that 
you have labeled "walking space," are there any holes in 


those walking spaces? 


A Yes. We have two big frames, sumpter frames, 


| 
| 
| 
| 
| 
| 
| 
| 
| 
i 
| 
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two places in this tank. Divides it in three sections. 


They are about 2 feet wide, these steel frames, and in each 


corner there is a hole so when we carry liquid bulk cargo 
it can go down to the bottom. 
So, there is nothing left in the corners. 

Q Now I would like to refer you to Exhibit R, 
which is the last page of Flota's Exhibit O with the 
exception that there were some marks made on R during your 
deposition. 

Referring to the bottom diagram, the remarks 
"(in)," what does that indicate? 

A This additional drawings I made, this refer 
to the intake trunk and this, up here I have indicated by 
an arrow the outlet. 

Q The boxes drawn in, in the center of the 
diagram, do they refer to the location of the stow of yams? 
A This refer to the stow of yams. They were 

stowed in eight boxes on the hold. 

THE COURT: How many boxes were there in any one 
section? 

THE WITNESS: I can't tell you. 

THE COURT: I mean, what would be the number of 
cartons that would be piled up in one section, in any one 


section of the deep tank? 


see 8S 
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THE WITNESS: I did not count them. The 
ships -- 
THE COURT: There were 5,000 cartons? 


THE WITNESS: Yes, and 2,500 in each tank. 


THE COURT: 2,500 in each tank, and were they in 


four piles? 
THE WITNESS: They were in eight piles. 


THE COURT: So that there was about 300 ina 


pile. 
THE WITNESS: Yes. 
THE COURT: That means 300 from floor to ceiling 
THE WITNESS: That's correct. 
Q Now, Captain, on page 61 of your deposition, 


you referred to the decision to stow the yams in the deep 
tanks. 

Did you discuss the stowage of yams in the deep 
tank with anyone before they were stowed in the deep tank? 

. a The captain discussed the stowage wien the 
Grancolombiana as agent and the shipper's representative in 
Cartagena. 

They discussed the stowage of the tobacco and 
the stowage of the yam, 
S . And was it after this discussion that the yams 


were stowed in the deep tanks? 


‘| 


7 


18 
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A Yes, it was. 
Q Now, Captain, in response to the Court's 


euestions about the stowage of the boxes of yams in the deep 
tank, can you estimate how high up the deep tank the boxes 
extended? 

A These piles extended about two-thirds up, which 
means about 12 te 14 “ee: up. The deep tanks is abov. 18 
feet high. 

Q Now, on page 83 of the aeposition, you were 
questioned about instructions in the log book, instructions 
for preparing the log book which concerned logging 
ventilation of cargo. 

Could you tell me whether these instructions 
require you to log each and every time cargo is ventilated? 

A When we have got the cargo on board and when 
I have assured myself, the shipper has assured himself, the 
captain has aesured himself that the ventilation was on, 
then we need not to make any entry in the log hook. 

Q If there was a failure in the ventilation 
machinery or gear, would you log book? 

rR, MCCONNELL: Would you note my objection 
to the previous response to the quest..on. 
THE COURT: What is the eb*tection? 


MR. MCCONNELL: He jus« s2id it was the Flota 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


26la 

jbas Larsen - direct 409 
decision to load there and now he is saying it is the 
shipper's. 

THE COURT: He didn't say that at all. He is 
talking about ventilation. He said that you don't make a 
notation in the log book when everybody has assured 
themselves that the ventilation is on, unless it is 


some previous question that you have in mind. 


Q Now, Captain, if the ventilation machivery 


broke down during the voyage, would you log that? 


A Certainly. If you see in this log book, we have 
a lot of failure -- winch failures -- that is recordec, 
and failure in ventilations will be logged as well. 
Q Were any logged? 
A No failure was logged. 
THE COURT: There was no ventilation failure 
during the voyage? 


THE WITNESS: Not at all. 


compartment in the early part of the voyage? 


A Yes. The first days of our pass2/;c when we 


| 
| 
Q Did you note the temperatures in the coffee | 


crossed the Caribbean Sea, I did make some entries regarding 
the humidity in the cargo compartments, the normal holds. 
Q Did those temperatures cool off during the 


early part of the voyage in the coffee compartment, or did 
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A May I see in the log book? 

Q Sure. 

A When we left Cartagena, the temperature was 
26 degrees Celsius and during the day of departure it 
increased to 28, and then it started decreasing the next 


day, the next morning, until 26, 26, 27, and then it 


through the vovage up to Jacksonfille the temperature 


decreased. 

Q Now, Captain, stopping you there, I am interested 
in whether you can tell me whether you can remember 
whether, say, the coffee cargo cooled off ree the time it 
was loaded in Cartagena or until the vessel called at 


Cartagena for a few days after she sailed. 


| 
| 
increased again to 29, which is in the high eighties, and | 
| 
| 
{ 


Do you have any records or recollection of that? 
Did you notice the truck which carried the yams 
to the Mette Skou in Cartagena? Did you see them? 
A I saw them. It was small trucks, small fork 
lift towed trucks. 
Q These trucks were towed with a fork lift? 
A That's correct. 
Q Were the yams protected from the hot sun when 


they were on these trucks? 
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A The yams was stowed on these small trucks without 


protection from wind and weather. 

Q ee: Contes, as a general custom, when a ~~ 
comes aboard a ship, does he report to yourself as the chief | 
made? | 

A Your Honor, in Danish vessels it is the chief 
mates who acts according to captain's order and the chief 
mate, he have fulldiscretion with cargo and the stowage of | 
cargo and everything, and it is customary -- I would like l 
to see that surveyor who goes down into my cargo holds | 


without telling me that he is a surveyor and he wants to see 


this and that: cargo. 

Q So, Captain, the surveyors usually ask you 
whether they can go down into a cargo compartment before they 
do so? : 

A They do. | 

Q Did any surveyor ask you whether he could go 
down to the cargo compartment or did any surveyor report 
to you when your vessel was in the port of New York discharg- 
ing these yams? 


A When we arrived New York the lst of July, the 


to follow him around in the ship and we went through the 


| 
usual Grancolombiana surveyor came on board and asked me | 
ship, but the only place he did not went to was the deep | 
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tank; and I would like to see a man of that age creeping 
up and down that deep tank. 

Q Did anyone else, any other surveyor, report 
to you aboard the Mette Skou in New York at this time? 

A No. The Grancolombiana surveyor was the only 
one who c=me to me and he was the only one I followed 
around in the cargo holds. * 

Q I just have one other thing, Captain -- 

THE COURT: Well, you saw this man who was in 
court here -- what was his name?-- Mr. McCabe, Austin 
McCabe. He was testifying in court here. Did you see him 
in court? 

THE WITNESS: I saw him in this court. 

THE COURT: Did you see him on your ship on 
July lst or 2nd or 3rd? 

THE WITNESS: I have not seen that man before. 

THE COURT: Did he make an inspection of the 
deep tanks so fa: as you are aware? 


THE WITNESS: No. 


THE COURT: Did anybody ask permission for him 


to make an inspection of the deep tank or the cargo of yams 
so far as you know? 
THE WITNESS: No. 


THE COURT: To the best of your knowledge, would 
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anybody have been allowed to make an inspection of the deep 


tanks and the cargo of yams without reporting to you? 

THE WITNESS: No. 

Captain, just one more question -- 

THE COURT: Do you know the name of the man 
from Flota Grancolombiana that came on board? 

THE WITNESS: Normally there were two men who 
did the survey, one one day, and another one the next day, 
and so on. 

THE COURT: Do you know who they were? 

THE WITNESS: I know who they were, but I can't 
rememper their names. 

THE COURT: One of them was not Mr. McCabe? 

THE WITNESS: No. 

THE COURT: Who were the names in those reports? 

MR. HOOPER: Of the other surveyor? 

COURT: ‘Yes. 

MR. GIALLORENZi: Howard Cray, your Honor. 

THE COURT: Cray. Does that remind you that 
he had made a survey? 

THE WITNESS: No, but if I would see the 
gentleman, I would certainly know him. 

Q Now, Captain, on page 104 of your deposition 


you mentioned the term "ceiling of a tank." 


Ss Fee 
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what is the ceiling of the tank? 


A The ceiling of the tank is the wooden floor. 
Q So, in maritime circles, a ceiling means a floor? 
A In maritime circles, the ceiling is the floor, 
yes. 
MR, HOOPER: I have no other questions, your 
Honor. 


Just so we all know what you are talking about, 
| 
| 
| 


THE COURT: Let me ask you this: How long have 
you been sailing on these vessels? 

THE WITNESS: Your Honor, I started my career 
at sea in '52 in a sailing vessel. Thereafter, I joined 
the Denmark, square rigger Denmark, for one year, and after 
that three years before the mast as AB, ordinary seaman. 

In '56-'58, I went to the navigation school, 


one of them :.n Denmark, and in '58 I got my mate's ticket 


| 
| 
| 
| 
and in '59 I got my master certificate. 
In '59-'60, '61 and '62 -- in '59 and '60 
and the first half of '61, I joined the Royal Naval 
Academy in Denmark to widen out my horizons. | 
In '6l1 and '62, I did my service in the Danish | 


defense staff as a left first class, and I ended in June 62 


and went to sea as mate, third mate in the same company where 
I served as apprentice, and that's the Danish company called 


* 


| 
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United Steamship Company. Over here you recall it as the 
Scandinavian American Line. 

THE COURT: Now, how many years did you spend on 
ships of che class of the Mette Skou? 

THE WITNESS: I have spent -- I joined the 
sea as a mate in '62,so that will be for about fifteen 
years. 

THE COURT: On the same class of ship all that 
time? 

THE WITNESS: Always dry cargo ship and 
vessels, your Honor. 

THE COURT: How about vessels of the class 
that you just described a little while ago, wher you had 
the diagram, how long did you spend on that kind of a ship? 

THE WITNESS: That must be about ten years. 

THE COURT: During that period of ten years, 
did you have the occasion to carry cargo from southern 
countries? 

THE WITNESS: Yes. 

THE COURT: Did you have occasion. during that 
period of time to carry vegetable cargos? 

THE WITNESS: Yes, your Honor. 


THE COURT: Do you recall any occasions when 


vegetable cargos were stowed in the deep tank? 


| 
| 
: 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


17 


18 
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THE WITNESS: Yes. Actually, in one period of 
eighteen months -I was chief officer and teacher on board 
a cargo carrying school vessels of the United Steamship 
Company and this ship runs from Scandinavia to South 
America, and every time we went from Santos to Buenos Aires 
we carried bananas in bulk in deep tanks as well as in 
normal cargo holds. 

THE COURT: Well, bananas are not carried in 
covers, are they? They are carried, the skins on the 
banana are *~.:: only covex that is on a banana when it is 
shipped in a cargo ship, isn't tha. 0? 

THE WITNESS: These bananas were without any 
cover. 

THE COURT: Did you ever have occasion to carry 
any other type of vegetable or fruit in the deep tank? 

THE WITNESS: Yes. I have also been on board 
a similar cargo vessel named "Ohio" and we did the service 
between Haifa, Israel, and Copenhagen with oranges, and 
we carried about 110,000 cases and they were stowed in 
deep tanks as well as in the other cargo holds. 

THE COURT: Did you have occasion to carry yams 
at any time during this ten-year experience of yours, other 


than on the occasion in question here? 


THE WITNESS: This particulay yams was the first 
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yams I have seen in my life and I haven't seen them since. 
3 | THE COURT: Now, at the time that you were 


loading in Cartagena, was there a choice of where the 


yams could have been stowed? 


6 | A When we arrived Cartagena, we knew for sure 


that we were going to ioad a certain amount of tobacco 


bales and tobacco smells and tobacco have to be kept away 
from any other cargo. 


So, number 1 lower 'tween deck, number 1 upper 


11 tween deck and number 5 'tween deck was just the exact 


space for this tobacco. Therefore, the hatches, hatchways 


to number 5 lower hold and to number lower hold was 
buttoned ‘down and three tarpaulins was put over and 
everything was made airtight so no smell could come down 


there. 


17 THE COURT: Where else could you have stowed 


these yams, 


considering the cargo that you were already 


carrying? 


20 THE WITNESS: If we have known in good time 
that we are going to carry 6,500 cartons of yams to New 
York, then we coulu have taken the general cargo for 
St. John, New Brunswick, into the deep tanks. This cargo 
was stowed, as far as I remember, on number 3 'tween deck 


after part -- 


od 
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THE COURT: What was it? Cotfee? 


THE WITNESS: No, it was textile. And we could 


have taken, filled the deep tanks up wich New York coffee 
from number 3 'tween deck and number 2 'tween deck. Then 
we would have had enough space to carry the yams on the 
‘tween deck but during our stay in Buenaventura nobody 
told us for sure that we are going to have these yams, 

so therefore we loaded the ship as we cid. 

THE COUR: Well, would it have been possible 
even if time-consuming to have shifted the cargo from 
where it existed to the deep tanks and use the other 
spaces for the yams? 


THE WITNESS: It would have been possible. 


THE COURT: Was that possibility discussed with 


the charterer's agent? 

THE WITNESS: That I don't know because this, 
these Giscussions were made between the shipper's 
representa’ ‘ve, Grancolombiana representative, and the 
captain. 

THE COURT: All right. 

Any cross? 


MR. McCONNELL: Briefly, your Honor. 


| 
' 
‘ 
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CROSS-EXAMINATION 
BY MR. McCONNELL: 
Q Mr. Larsen, you mentioned that there were 
6,500 cartons of yams comprising the total shipment of yams 


on the vessel. 


A That's correct. We carried 6,500. 
Q How many shipments did that comprise? 
A To my knowledge, this was two -- 1,500 for one 


man in New York and 5,000 cartons for another one in 
New York. 

Q Would it refresh your recollection that the 
survey report shows that there was one lot of 500 for one 
man.and one lot of a thousand for another man and then 
the 5,000 which are the subject of this complaint? 

A That I am not aware of. 

Q That being the case, approximately how many 
sartons were in each compartment? 

A We had about 6,500 on board. I did not count 
them, but chey were placed half and half. 

Q Now, Captain, assuming they were tiered up 
to thirteen tiers high, how many cartons would that be in 
eacn' tier? 

A 1* I knew the exact size of these cartons and 


if I had time enough to do it, I could calculate and then 


i 


10 


ii 


14 


17 


21 
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find out how many cartons there were in each block. 
Q Could you divide i3 into 6,500? 

THE COURT: It wouldn't be 6,500. It would be 
half of 6,500, wouldn't it? 

MR. MCCONNELL: Your Honor, it is evenly, half 
and half, so the number that you would arrive at -- 

THE COURT: 6,500, if there were 6,500 cartons 


in two tanks, that means that there were only 3,250 in each 


tank. 
So, if there were thirteen piles, divide it that 
way. 
Were there thirteen piles in all or twenty-six 
piles? 
Q What does a tier mean, Capeaiin Larsen? Does 


that mean a layer of boxes? 
A That depends. Sometimes we call a tier -- that 

is one block -- 

THE COURT: Well, it goes up to the ceiling, 
doesn't it? 

THE WITNESS: From the floor to the ceiling. 
Only one carton high, that is one tier across the ship. 
But we also call it one tier, one layer. That means one 
carton spread out all over the floor. 


THE COURT: A tier is just like a floor. 


*% * * 


| 
| 
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Q If the cartons of the other one or two 


A I agree, 
shipments were stowed mostly in the top tiers and the total 


| 
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2 ! How many floors high were the cartons? is what the 
3 questicn is, really. | 
4 | I thought we had that figure, that he had them | 
5 in four different blocks. | 
; 
6 | MR. McCONNELL: Well, perhaps I can clarify | 
7 : the point, your Honor. | 
8 | 9 If they were stowed, as you say, thirteen tiers, | 
9 : and there are 6,500 all together, would you agree that | 
10 | there were more or less 500 crates in each tier and 250 | 
ll in each tank in each tier? I mean covering the whole, all | 
i | of the blocks. | 
13 
| 
| 
| 


for the. top three or four tiers? 


whether the 500, the 1,000 or the 5,000 came first or 


14 
15 
16 number of those cartons was 1,500, would not that account 
second or they came mixed. 


A It certainly would, but I did not know yet 


21 | Q Well, do you ever mix cargo when you ioad it? 
Or do you stow it by mark? 
x Your Honor, the mates always try to keep marks 
away from other marks, but as a matter of fact, when you are 


loading with eight, nine, ten gangs, sometimes the cargo 
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will be mixed; overstowed, shortshipped, shortlanded or 


whatever you call it. 


Q 


By the way, Captain, what kind of bunker oil 


@id you carry on the vessel? Was it bunker Cc? 


A 


In our bottom tanks we carried heavy fuel for 


the main engine and diesel for the auxiliary engines. 


Q 
fuel? 

A 

Q 
the subject 
part of the 

A 

Q 
surveyor of 
in evidence 
were stowed 

A 

Q 

PY 


Q 


Is that what is known as bunker C, the heavy 


Yes. 
Do you know if the Ardina shipment, which is 
of this suit, was stowed in the upper or lower 


deep tanks? 


‘I cannot say. 


Would you agree with the statement of the 

the Grancolombiana Line, which has been marked 
here, that these two shipments of 1,500 total 
mostiy in top tiers? 

I have no idea about that. 

If you remember. 

I don't remember. 


Captain, if something was described to you as 


being warm to the touch, what would that mean to you? 


4 


Q 


Warmed to the touch? 


To the touch. Warm to the touch. 
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A That would be around 37 degrees Celsius. 


Le) 


In other words, it would be above the normal 
body hear of 98.6 degrees Fahrenheit. 
A That's correct. 

THE COURT: What is 98 in Centigrade? 

MR. MCCONNELL: Your Honor, I have a table here, 
if you will just give me a moment. 

THE COURT: Most Europeans think in terns 2f 
Centigrade rather than our use of Farrenheit, ang th: t is 
the reason I would like it transiated. 

MR. MCCONNELL: 36 degrees, your Hor- ? 3€ %, 
your Honor, is 98.3. 

THE COURT: That is my recollection. 

Q If yams were warm to the tc -",, would *.at 
indicate to you that they exceeded normal body heat? 

MR. HOOFER: I object to ti.s “ine of question- 
ing, your Honor. The Captain is not an expert as to what 
normal body heat is. 

THE COURT: He is an expert in body heat at 
his age. I am svre he must know what body heat is. 

MR, HOOPER: But not the body heat of yams, 
your Honor. 

THE COURT: Well, you know, you pose a very 


interesting question. I know a lot of people who have cold 
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MR. MCCONNELL: Your Honor, the survey report 


of the charterer shows that in the number 3 deep tanks, 
both tanks were floored off with cartons of yams stowed 
ten to thirteen tiers high on plywood, with plywood | 
platforms between every third tier. 

THE COURT: All right. Ask him that question. 

Was there plywood on the way up to the ceiling -- 
I don't mean the ceiling as you have describec. what a naisies| 


is. I wm talking about the ceiling as we understand the 


| 

i 

| 

| 

ceiling. | 

Your use of the word teiling"is a reference to | 

a floor, is that correct? | 

THE WITNESS: That's correct. | 

THE COURT: Now, we turn it upside down in this | 

country and we say the ceiling is up in the sky. | 

Where was the plywood in the deep tanks, if at | 

all? | 

THE WITNESS: I must say for the first plywood | 

only appeared between the coffee and the general cargo. | 
Trere was only flat donnage, as we call it, that is wood 

pieces of 1 inth by 4 inch by 10 feet -- that donnage was | 

the only wood present in these deep tanks. 


No responsible officer will put plywood between 


fruit cartons. 
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Q Why not? 
A You stop the ventilation. 
Q And now you contend that there was no plywood 


between these tiers? 
A There was no plywood between these tiers of yam. 
Q Now, were you in attendance with the surveyor 
of the vessel every time he was aboard during the period 
of ent oatinn of the Mette Skou in New York? 
A Your Honor, I have been listening to these 
surveyors -- 
THE COURT: Just answer his question. Were you 
there when the surveyors, the Flota surveyors, were there? 
THE WITNESS: I have not been in the deep 
tanks together with the Grancolombiana's surveyor, no. 
THE COURT: What you are saying to me is that 
the tiers, the boxes or cartons of yams, were set on 
2 by 4's, what we call 2 by 4's? : 
MR. McCONNELL: Your Honor, he said 1 by 4 or 
5 inches. 
THE COURT: I know, but to uneducated lumbermen 
like myself, we call them 2 by 4's. They are just long 
pieces of lumber? 


THE WITNESS: That's right. 


THE COURT: And you put them around, make a 


« 
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frame and set things on them. 

Do you know what I mean by a 2 hy 42 «6£ don’t 
care whether it was 1 by 6. 

You see that piece of wood up there that is 
at an angle, the two angles. That is what I would cail a 
2 by 4, if you had a long one. Is that what separated 
the cartons? 

THE WITNESS: You are right, your Honor. 

THE COURT: Mr. Hooper, let's see what is on 
the other side of that. 

Are you telling me that wood like the pieces 
that make up the frame were the separating components of the 
tiers and not plywood boards? 

THE WITNESS: That's correct. 

THE COURT: Is that what you Say? 

THE WITNESS: That is what I am trying to tell 
you. 

THE COURT: Now, Mr. McConnell wants to know 
how it is that a report comes in and says that sheets of 
plywood separated the cartons. 

That is what you are saying, jen't it, 

Mr. McConnell, plywood sheets? 


MR. MCCONNELL: Your Honor, it not only has 


been the testimony -- 
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THE COURT: Please don't amplify it and give me 
witnesses for it. I am asking you, is that what you are 
contending? 

MR. McCONNELL: Yes, your Honor. 

THE COURT: There is quite a difference between 
a 2 by 4 and a sheet of plywood. 


MR, McCONNELL: There is quite a difference, 
i 


your Honor, and since this gentleman -- 


THE COURT: I would like to know why anybody 


would want to use sheets of lumber to separate tiers. I mean 


it just doesn't sound right tc me, but maybe they did it. 
It looks as though the surveyor said so. 


MR. McCONNELL: Your Honor, it most definitely 


appears that it has been done in this case and that accounts 


{or the reason of the bad outturn of this cargo, because 
as Mr. Larsen said, if it was done, which this report 
says it was, and the man saw plenty of plywood in other 
places. 

THE COURT: You have a eentradiction in the 
evidence, certainly. 

MR. MCCONNELL: Absolutely, and I ask that 
the strictest inference be drawn from it because of the 


nonproduction of this surveyor by the defendant and 


third-party plaintiff. 
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THE COURT: 
you know. 

MR. MCCONNELL: I 
your Honor, to show -- 
THE COURT: Where 
I would like to find out what 
to find out why anybody would 
boxes. 

MR. GIALLORENZI: 
length in preparation -for the 
the surveyor, and I asked him 
ventilators -- 


did you see any 


THE COURT: No, I 


MR, GIALLORENZI: 
tion that he is raising agains 
THE COURT: 
out of court by 


take that as proof, 


Let me ask you this question: 


coffee was separated by sheets 
else, is that righ*? 


THE WITNESS: 


a prospective witness. 


- cross 431 


The proof in the case is yours, 


You have the burden of proof. 


don't think I have the burden, 


are the su veyors, by the way? 
the answer i I would like 


want to use plywood under 


I discussed this matter at 


defense of this case, with 


several pointed questions, one, 


don't want to start that. 
I have to combat the presump- 


t me. 


But you cannot do it with a statement 


I mean, I cannot 


You say that the 


of plywood from something 


It was protected, the coffee was 


protected from rusty drainage by one layer of plywood 


covered with paper, not -- 


nam, 
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THE COURT: And we are talking about sheets of 
plywood, are we not? 

THE WITNESS: Yes, sir. 

THE COURT: What was underneath the plywood? 

THE WITNESS: Steel deck. 

THE COURT: So that the plywood was resting 
right’ on the deck? 

THE WITNESS: On the deck. 

THE COURT: Was -here any area in cargo where 
plywood was used in between tiers of merchandise? 

: THE WITNESS: Yes. Between the bundles of 
textile to stabilize these -- as you see here, your Honor, 
between number 2 and 3 we have one big block of tailors or 
St, Jatin. Ff £ don't pot -- 

THE COURT: . Where did you put the plywood? 

THE WITNESS: Between the bales, so these 
bales together with these big sheets of plywood will make 
one big solid block. 

THE COURT: What was underneath the plywood? 
On top of the plywood you had the bags. 

THE WITNESS: On top Of the textiles we have 
coffee which again rested upon plywood laying on the top of 
the tailors, the textiles. Underneath the textiles was 


plywood resting upon the wooden ceiling; the wooden floor, 
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excuse me, 

THE COURT: All right. The contention here 
is that you used the same method of separating cargo from 
other cargo in the deep tanks as you used in this other 
area, the difference being that you were separating the 
same kind of cargo from the same kind of cargo, rather 
than from textiles being separated from coffee. That is what 
is being contend :d here. 

All right. Go ahead, Mr. McConnell. 

What was the answer to the question as to 
where the surveyor is? 


MR, GI° wWORENZI: He is here in New York, your 


COURT: OK. 


COURT: Available for subpoena? 
MR. GIALLORENZI: Yes, your Honor, 
THE COURT: OK. 
Q How many openings are there into these deep 
tanks, each one? 


A To each deep tanks for the first, there is one 


| 
| 
| 
| 
| 
| 
| 
| 
| 
GIALLORENZI: Mr. McConnell has known that. 
| 


big lid as far as I remember, 9° by 11 feet; there is a 
manhole just big enough so a normal built man can come up and 


% 


down from tie tanks, come up and down a fixed steel ladder, 


—————————— 
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and then there are sounding pipe and this air pipe, 
6 inches wide. 
The lid, the manhole, the sounding pipe, the 
air pipe. 
Q Are there any other openings into or out of 
the compartment? 
A No. 


Q In other words, there are no ventilator 


ovenirgs into the tank? 


A There are the ventilation openings, of course, 
yes. 

Q Those six? 

A Six. 

Q Now, am I correct that this space is used to 


carry liquid cargos? 

A The deep tanks in a normal modern cargo vessel 
is built in such a way that it is suitable for general 
cargo as well as liquid bulk caro. 


Q In other words, yor could seal this compartment 


completely? 
A We can seal it almost com letely, yes. 
Q are there any heating coils associated with these 


deep tanks on the Mette Skou? 


A Underneath the wooden ceiling we have heating 


| 
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coils. 

Q What is their purpose? 

A It is the purpose of these heating coils, 


according to the name, to heat up cargo. 

Q Is it possible that the coils may have been 
energized at some time during the voyage? 

A It is impossible because they were leaking; 
they were out of order and therefore according to charter 
party it was not allowed to carry liquid cargo in those 


tanks. 


Q That is not what I asked. I said is it possible 


that they could have been energized? 

A It is not possible. 

Q Captain, or -- excuse me -- mate, do you have 
to heat bunker C before it can be used in the machinery? 

A Your Honor, ~ am not a mechanic; I am not an 
engineer, but I know that when we are cruising in cold 
water we heat up our fuel to get it out of the tanks and 
this fuel is refined and put into other tanks and heated 
up to about 80 or i065 degrees Celsius, so it can be used 
in the main engine. 

Q Do you know the name of the tank where the 
fuel is located prior to its being ae to the engine? 


Is it called the settling tank? 


| 
| 
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is It is called the -- no; there you are not 
correct. 
a) What. is 1t called? 
A We pump the oil from the deep tanks into the 


settling tanks and according to the name there the oil is 
settled. The water will be beneath the oil. 
Q Now, at that point in the settling tank, 


what is the temperature of that oil? 


A 1 don’t know. 

Q It is heated oil, though? 

A It is heated oil, yes. 

Q On this vessel's diagram, I would like to 


draw your attention to this space immediately after the deep 


tan and ask you what that tank is called as shown on the 


diagram. 
A That is called a settling tank, but -- 
Q Captain, you have answered the question. You 


don't have to say anything more. 
A But I will. 
THE COURT: No, you wait until the other lawyer 
asks you. 
THE WITNESS: OK. 
THE COURT: Mr. McConnell has the privilege of 


hearing only so much as he wants to hear. 
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Q Now, Mr. Larsen, during the voyage, am I correct 
that except for those times when you descended through the 
manhole to take temperatures, which are not recorded in 
any log anywhere, the manhole cover was closed? 

A The manholes were closed. 

Q That change of air that you spoke about, I believ 


you said twenty to thirty times an hour -- 


A I said twenty to thirty times an hour. 

Q Is that with the tanks empty or loaded with 
cargo? 

A That is when the tanks are empty and when the 


tanks are full. 


Q You mean there is no difference? 
A No. 
Q Captain, referring to the figures that are shown 


on this plan, can you tell me what that means there? Can 
you read that line that I am pointing to? 

A 300, something, electrical vent, deep tank 
starboard port. 

Q Is that 300 pounds per square foot or meter 
or something like that? 

A I don't know. 

Q Where do the vents exhaust air from the number 3 


"tween deck and lower hold, according to the plan? 


* * * 
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comes out at the same place as the electric fan draws 
the air down in for the number 3 deep tank? 

A Yes, 

Q So, in other words, you are pumping st le air 
from the forward holds down into the deep tank, isn't that 
correct? 

A No. 

Q Am I right that you were wrong before about 
the fact that this is the intake? 

THE COURT: He said it was the trunk. He said 
the trunk. 

THE WITNESS: Your Honor, this high pressure -~ 

THE COURT: Did you say it was the trunk leading 
to the 'tween deck? 

THE WITNESS: Your Honor, these ventilators, 
they are reversible, so it can be either inlet or outlet. 
Q Well, how about, what way was that used? 

A It was used both ways. Sometimes we suck from 
the hold and sometimes we press to the hold. 

Q Are you aware of the requirement for vegetable 
cargos that air should be withdrawn from the holds, 
preferably by mechanical means? 


A I am aware of it, yes. 


What is the size of the inlet vent in the) 


25 
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number 3 deep tank? 

R These trunks are of 1 foot by 2 feet 8 inches. 

Q How many cubic feet of air, approximately, can 
that thing pump in one hour? 

A It is very easy to calculate. If you shift 
the air 25 times into a tank which can take 15,000 cubic 


feet, then it can shift 15 times 25 cubic feet per hour. 


Q For one little vent? 

A To one little vent. Don't forget, it is high 
pressure. 

Q 300 pounds per square meter doesn't sound very 


high to me. That is what the plan says, doesn't it? 


A I don't know what that means. 
Q Well, do you know what it is? 
A I know what it is. I have tried. Maybe you 


have not. I have tried to stand before such a ventilator. 

Q Upon the arrival of this vessel in New York on 
the particular voyage in question, when were the tank lids 
removed from the number 3 deep tanks? 

A The tank lids were removed the second day of our 
tay in New York just before discharge. It was the 2nd, 
about 7:45 in the morning. 

Q Upon the removal of the tank lids, would air 


from the atmosphere flow into the deep tank? 


* ** * 
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Q How many shipper's representatives did you claim 
to have seen in Cartagena? 


| 
A I don't recall his name, but it was a big 


In other words, one person? 
One person. : 
How many shipments were there, again? j 
You said what? : 
How many shipments were there if yams? 
As far as you say, three or four. 
Well, I say three. | 
You don't know whether he was there just to | 
pick up billsof lading and things like that? | 
A He was not. Otherwise he won't have been . | 
standing there on top of the coffee overlooking the whole 


entire loading. 


Q But it was the master in consultation with the 


charterer who decided where to stow these yams? | 
A These three nersons, shipper, charterer, captain, | 

in a united -- they make the decision together. | 
A And the captain told me how to stow it, and 


I can tell you the shipper was extremely satisfied. 


Q And the captain told you where to stow them? | 


Q Well, Mr. Larsen -- 
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MR. McCONNELL: Your Honor, I would like to 
strike that last remark. 
THE COURT: Strike out “he was extremely 
satisfied." 
Q Would it be proper to carry cotton piecegoods, 
cartons of yarn and such like, in the deep tanks? 
A Yes. 
Q Were the deep tanks just as easy to work as 
the other compartments? 
A Yes. 


Q Why didn't you load the cotton piecegocds and 


other things like that that were aboard the ship in the deep 


tanks where you knew they wouldn't be injurea? 

A When you load a ship and you load these few 
tons and you cross the Caribbean Sea where you can get a 
lot of wind and a lot of swell, you do just like an old 
fox; you have another opening ready. This was also meant 
for taking in ballast in case of bad weather from Colombia 


to United States. 


Q In other words, you would pump ballast in there 


with the yams? 


A Not when the cargo was in, but when we loaded in 


Buenaventura we did not know we were going to have any 


cargo in those tanks, so therefore they were kept for ballast 


| 
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purposes. 

Q I thought the charter party said that you 
couldn't carry any liquid cargos in there. 

A Any liquid cargo. That does not mean ballast. 

Q What kinds of cargos have you normally carried 
from South America? 

A We carry timber, we carry coffee, textiles, 
machinery, any kind of cargo. 

Q Are not vegetable cargos a normal commodity 
from South America? 

A That kind of cargo is also normal from 
Colombian ports, yes. 

Q You mentioned that yru had never carried 
Colombian yams before. 

A I never carried Colombian yams before. 

Q Did you seek advice from anyone with respect to 
its stowage? 

A No. 

Q Assuming that part of the shipment in fact 
arrived undamaged and that all factors were equal except 
that the undamaged lot was stowed on top of the damaged lot 
and mostly above plywood dunnage, would you not conclude 
that it was the manner of stowage rather than the type of 


packing that caused the damage? 


| 
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A When we arrived Cartagena, we knew for sure 
that we were going to load tobacco and yams. 


And at that time you had the number 1 and 


Q 


number 2 'tween decks available and the number 5 'tween 


deck and the deep tanks. 


A It was number 1 lower and number 1 upper 'tween 


deck and number 5 'tween deck and the deep tanks. Those 


compartments were empty. 


Q Could the yams have been loaded in any one of 


those 

A The yams could have been stowed in all these 
compartments. 

Q Captain, just a moment, please. You testified 


that Grancolombiana's representative discussed the loading 
of the yams with the master into the ‘tween decks. 


Were you present when those discussions took 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
‘tween decks? | 
| 
| 
| 
| 
place? | 
| 


A I was not present. 
MR. GIALLORENZI: In view of the fact that 
the witness was not present with regard to the testimony that 
he gave concerning the agreement between the agent of Gran- 
colombiana 2nd the master as to the cargo in the ‘tween 


deck, I ask that it be stricken on the ground that it is 


hearsay. 
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representative of Grancolompiana come aboard the vessel 
at Cartagena? 

A The representative of the Grancolombiana came 
on board upon arrival. 

Q And what did he come on board for? 

A He came on board to do all the services 
between the ship and the local authorities. He came on 
board to deliver the mail for the crew and he came on board 


to tell the captain and me what we were going to load. 


Q What was loaded first, the tobacco or the yams? 

A The yams and the tobacco was loaded at the same 
time. Tobacco in number 1 and 5, and the yams in the deep 
tanks. 

Q Would the ‘tween decks have been a better place 


to load the yams, rather than the deep tank, in your opinion? 


A With such a capacity of ventilation as we have on 


board the Mette Skou, it was not a matter of it would have 
been better on the ‘tween deck or on the lower hold. All 
holds were suited for carrying yams. 


Q Did the question of the vessel's stability 


come into consideration when you were loading tiie yams in the 


deep tanks? 


A The st? ility of the ship lays the problems -- 


the problems about that lays always very hard upon the chief 
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mate's shoulders, but in this -- at this time an extra 
load of yams either in the ‘tween deck or in the lower hold 


would not affect the stability of the ship. 


THE COURT: In other words, the stability of the 


ship was not involved in this loading operation, is that it? 


THE WITNESS: That's correct. 

Q Now, I show you Exhibit ©, which was the 
letter that you wrote to your head office, and draw your 
attention to the following paragraph: 

"The porpoise representative supervised the 
entire loading and expressed his approval of the ship's 
way of stowing the cartons." 

"The ship's way of stowing the cartons," would 
that be the manner in which you stowed the cartons? 

A When you start loading a ship -- 

THE COURT: He just wants to knee! 20 whom you 
were referring in that clause when you talked about “the 
ship's way." 

THE WITNESS: It was my supervision of the 
longshoremen. 

Q And during that loading, there is no reference 
that the charterer's agent was there supervising it; only 
the shipper's agent, isn't that correct? 


A The only man who overlooked the whole entire 
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loading ot the yams was that big fellow from the shipper. 
Q After the loading was completed and the vessel 


was about to depart, did you discuss anything with the 


Grancolombiana's representative when he came aboard the 
ship? 

We did not discuss the stowing. 

At all? 


A At ail, 


Q Do you know the number of cubic feet in the 


deep tanks, the combined cubic feet? 
A As far as I remember, one of the tanks is a 


little bigger than the other one because there is a trunk 


running through them, but I would guess that they are 
about between thirteen and 15,000 cubic feet each. 

Q So that would be a minimum of 26,000 or a 
maximum of 30,000 cubic feet for the both of them? 

A All together, that's correct. 

Q Now, you calculated the stowage factor of the 
cartons in Flota's Exhibit O to be 1 1/2 cubic feet per 


carton, is that right? 


A That's right. 
Q So that how many cubic feet were used to 
stow the 6,500 cartons in both tanks, total amount of cubic 


feet? 
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A With all the space between the cartons with 


these canals for ventilation, plus all these, the 3 feet 
} 


from the -- these blocks to the bulkheads all the way around, | 
I'll guess that I used about 20,000 cubic feet of those tanks, 
Q These walkways around the tanks that you showed 
in the diagram which you prepared of the tank, how many 
apertures did it have in each foreplate? How many openings 


in each one of these walkways? 


A There is an opening in each corner. | 
l 
11 Q And would that allow the air to go up? 
12 A It will allow air to go up and down, as well as | 
13 liquid cargo. | 
14 | Q And if you hed cartons of yams stored in the | 
15 deep tanks, would that allow the air to flow through the | 
16 | portions where the cartons were stowed and through the air | 
17 | canals which you described? | 
18 A The way of my stowage of these cartons allowed | 
19 the air to get a very jood passage between cartons, and 
20 between cartons and bulkheads. 
21 | Q Would these holes permit the air to flow from 
2 || the bottom of the tanks up and then out? 
23 A That's correct. 
24 | Q At Cartagena, you did remove some bags of coffee 
rs) | from the number 3 'tween deck? | 
| 


uw 
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A That's correct. 
Q And could you have re-stowed those bags of 


coffee into the deep tanks? 
A We could. But actually -- 

@) Just a moment, You could, 

Could you have stowed in the palce of the 
coffee in the deep tanks the cartons of yams? 

A Yes, but there wouldn't have been sufficient 
Space in the 'tween decks. 

Q In the sibel 3 'tween deck there would not 


have been sufficient cubic? 


A No. Because we only moved 1,000 bags. 

Q Could you have moved more than a thousand 
bags? 

A We could have unloaded the whole ships. 

Q Could you have removed 3,000 bags and placed 


them in the deep tanks? 
A We could, 
Q If you had removed the 3,000 bags of coffee 


in the 'tween decks and placed them in the deep tanks, 


would you have had sufficient cubic space to stow the yams 


in the number 3 'twed deck? 
A Your Honor -- 


Q Captain, please give me a yes or no on that. 
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A It would have been possi: :. 

THE COURT: You know, Mr. Giallorenzi, I am 
wondering why you are proving a case ag ‘nst yourself. 

MR. GIALLORENZI: Well, I am just stopping now. 

THE COURT: It jus. seems to me that you are 
overlooking the fact that the loading factor is your 
problem. 

MR. GIALLORENZI: I know, your Honor. 

Q When the vessel arrived at New York, Mr. Cray 
came aboard. Did he piledes with you the stowage of the 
yams in the deep tanks at any time? 

A He did not. 

Q Did he discuss with you the stowage of other 
cargo aboard the vessel? 

A He did. 

Q What did he say to you and what did you say to 
him about the other cargo that was stowed on board the 
Mette Skou? 

A I don't remember actually what we were 
discussing, actually, but it was the cargo and we overlooked 
the ship but not the deep tanks. 

Q pid he make any remarks at all with reference 
to the manner in which the cargo was stowed in the deep 


tanks? 
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A No. : 

MR. GIALLORENZI: I have no further questions, 
your Honor. 

THE COURT: Do you have any questions, 
Mr. Mulroy? 

MR. MULROY: Your Honor, you read the 
deposition and it has been marked in evidence. Page 39, 
lines 21 to 23. and page 15, Lines 19 to 22. I have only 
those six lines, your Honor. 

THE COURT: What is it you want to call to my 


attention? ' 


MR. MULROY: Your Honor, that the determination 


to unload the coffee before the yams was made by ee ere! 


and not by ITO. 

I have nothing else, your Honor. 

MR. HOOPER: I have a very few questions, 
your Honor. 
REDIRECT EXAMINATION 


BY MR. HOOPER: 


Q Captain, did you inspect the deep tanks during. 


the voyage? 


A I inspected the deep tanks as well as the other 


compartments every day. 


(e) Did you physically climb down into the deep tanks 


| 
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A I physically opened the manholes and went down 
the ladder and around iu the deep tanks. 

Q Did you find everything in order during the 
voyage in the deep tanks? 

A In my opinion, everything was in good order and 
condition during the whole voyage. 

Q There was some questioning on cross about the 
settling tanks, Captain. 

I believe you stated that the fuel oil carried 
in the vessel's aus bottom is only heated when the vessel 
is in cool water; is that correct? 

A That is correct. 

Q Ana from the double bottoms, the fuel goes to 
the settling tank? 

A nat is also correct. 

Q When the vessel is in cool water, is the oil 
in the settling tank heated? 

A yes. 

Q You wanted to explain something about the 
settling tanks and you were cut off. 

What was that? 

A According to regulations, you have to have what 


we call a cover dam. It is a space which always have to 


be kept empty from engine room to cargo holds. We also 
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have cover dams between double bottom tanks for fuel and 
for fresh water. It is just a security precaution when you 


build the ships. 


THE COURT: Are you saying that there was a cover 


dam or dams space between the settling and the deep tanks, 
is that what you are saying? 
®"THE WITNESS: That is what I am saying. 
THE COURT: If the oil is heated up that was in 
the settling tanks, would it have any appreciable effect 
on the temperature insiee of the deep tanks? 
THE WITNESS: No. 


THE COURT: All right. 


Q Did you take temperatures in the deep tanks every 


day during the voyage? 
A I took temperatures in the deep tanks every 
time I was on that -=-— 


THE COURT: That is in the deposition, isn't it? 


Q Captain, you read the entire deposition, didn't 
you? 

A I have written it a lot of times. 

Q Subject to the few changes and explanations 


we have made here this morning, do you agree with the 


deposition testimony? 


A I agree with it. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


300a 


Larsen - redirect 460 


THE COURT: You agree with your own testimony. 
THE WITNESS: Yes, sir. 
MR. HOOPER: No further questions. 


THE COURT: Thank you very much. You may step 


(Witness excused) 
THE COURT: Any other witnesses? 
MR. HOOPER: Yes, sir. 
THE COURT: The issues are clearly drawn here. 
Let's see if we aia ici this case a little faster. 


MR. HOOPER: Yes, sir. 


Ki CBG: oe HANS EN, called as a witness on behalf 
of the defendants, having been first duly sworn, 
testified as follows: 

THE COURT: Now, let's get down to cases here. 

Were you the captain on this ship? 

THE WITNESS: No. 

THE COURT: Sorry. I thought you were the 
captain on the ship. 

DIRECT EXAMINATION 

BY MR. HOOPER: 

Q What is your occupation, Captain? 


A I am a surveyor. 


a 
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taken from the ship, placed on the pier where they remained 


for a few days, and then taken to various places in the | 
New York City area at which time they were found to be | 


damaged. 
Do you have an opinion of the cause of that 
damage? | 
A You were saying that the damage was fusarium | 
| 
roc Ors | 
Q I am saying -- I should add one pre -- that | 


the plaintiff is claiming not for fusarium rot and not for | 
sprouting, but for heat damage. Let me also add that the | 
temperature in the deep tanks remained about the same as 
the atmospheric temperature during the entire voyage and 
that the United States Department of Agriculture noted 


that there was no soft rot present when they examined the 


shipment on July 2. | 
Would you have an opinion as to the cause of the | 
heating damage to these yams? | 
A I would think that heat damage could have been | 
caused by excessive heat and perhaps lack of ventilation | 
at some time. | 
MR. HOOPER: Would you mark these photographs | 

as the next exhibit. 


(befendant .Ove Skou Exhibit U marked for 


25 
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identification.) 
Q Captain, I show you Defendant Ove Skou Exhibit U ! 
for identification and ask you if you can tell me what at 1s. 
A These are photographs depicting cartons of yane, ~ 


of plantains. 


MR. HOOPER: Would you mark this diagram, 
which was marked Exhibit A at a deposition in August ao: "7s, | 


marked for identification. 


(Defendant Ove Skou Exhibit V marked for 
aot igiestions 
MR. HOOPER: I will offer Exhibit V into 
evidence. 
MR. MULROY: No objection. 
MR. MCCONNELL: It is already marked as part 


of Plaintiff's Exhibit 13. 


MR. HOOPER: In any event, to make things 

clearer, I would like to offer this alone. 
(Defendant Ove Skou Exhibit V for | 
identification received in evidence.) | 
Q Captain, I show you Ove Skou Exhibit V and ask | 
you to assume that this is a rough sketch which I prepared | 
at the deposition of the shipper of the yams, which shows | 


the kind of box in which these yams were shipped, and I | 


ask you whether that could be a cause -- whether that box | 
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would have any relationship between heating damage and lack 
of ventilation. 
A I notice that this particular box does not have 


the ventilation holes in the siae. I would think that a 


box like that would not permit air to flow through, obviously 


would not permit air to flow through the carton. 
THE COURT: Are you saying that the carton would 
be a contributing cause to heat damage? 
THE WITNESS: Yes, sir. 
Q I show ae Exhibit U for identification and ask 


you to tell me what kind of cartons are shown in those 


photographs. 
A A similar type as to the one on the sketch. 
Q Where were those photographs taken, if you know? 
A These photographs were taken on board one of 


the Prudential Line vessels. 

Q Where did the cartons come from that came on the 
Prudential Line vessel? 

A I believe this particular shipment came from 
Colombia. 

I could be wrong. It came from South America, 

anyway. 

Q Are those cartons the same kind of cartons as 


depicted in the sketch which is Exhibit V? 
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A Yes, sir. 
MR. HOOPER: I offer U for identification. 
MR. GIALLORENZI: No objection. 
MR. MULROY: No objection. 
VOIR DIRE EXAMINATION 
BY MR. McCONNELL: 
Q Am I correct that these are boxes of plantains 
and not yams? 
A yes. I said that. 
MR, MeCONNELL : No objection. 
(Defendant Ove Skou Exhibit U for identifica- 
tion received in evidence.) 
BY MR. HOOPER: 
Q About how many shipments of yams do you examine 


in the course of a year, Captain? 


A Our office would -- eighty, maybe. 

Q Do you examine yams on Prudential Grace Line 
vessels? 

A Yes, sir, we do. 

Q Yesterday, or one of the days during this 
trial, I believe ‘*. was Mr. Sousa testified that some yams 


came in aboard a vessel named the Santa Cruz in June of 


1974 and that this vessel contained yams which were shipped 


in one compartment which was well ventilated and that these 


| 
| 
| 
| 
| 
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yams outturned in good condition; that yams were shipped 


in another compartment down: near che bottom of the vessel, 


overstéwed, not well ventilated, and they outturned in 


poor condition. 


Did your office conduct a survey of this vessel? 


A Yes, sir, we did. 
Q Do you have that report with you today? 
A Yes, I have. I have it in my briefcase. 


MR. HOOPER: I would like the survey reports 
dated July 22, 1974, marked for identification. 
Defendant Ove Skou Exhibit W marked for 
identification.) 
MR. HOOPER: Would you mark the report of 
August 6, 1975, Tor identification. 
(Defendant Ove Skou Exhibit X marked for 
identification.) 

Q Captain, I show you Exhibits W and X for 
identification and ask you if it is the regular course of 
your business to prepare survey reports. 

A Yes, sir, it is. 

Q Were these reports prepared in the ordinary 
course of your business? 


A That's correct. 


| 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
| 


| 
| 


| 
: 
| 
| 
| 
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| 
| 
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MR. HOOPER: I offer the two reports into evidence 


| 
| 
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Any objection? 

MR. GIALLORENZI: No eicetae: 

MR. MULROY: No objection. 

MR. MCCONNELL: I have no objections, with the 
understanding that it is not the witness who prepared the 
surveys. 

MR. HOOPER: His: firm did. 

MR. McCONNELL: But he did not see them. 

MR. HOOPER: That's correct. 

ar Ove Skou Exhibits W and X for 

identification received in evidence.) 

Q Captain, have you looked over those reports 
which your office prepared? 

A Yes, sir, I have. 

Q Can you agree or do you agree or disagree with 
the testimony of Mr. Sousa that some yams go to one 
compartment well ventilated outturned in fine condition, 

a lot of other yams stowed down near the bottom of the ship 
outturned in poor condition? 

A I disagree with that. 

Q How did the yams outturn, or, first of all, were 
yams stowed in two separate compartments in the ship? 


A Yes, sir. I believe they were stowed in 


number 1 upper and lower 'tween decks. 
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Q Was one mark of yams in one place and one in 


another place? 


| 
| 
| 
| 


A Sir, I don't have the sorting sheet, but I bekievd 


they were intermixed. In other words, there were only a 
small portion in the lower 'tween deck and I think that 
part of one mark was in. sth compartments. 

Q Was there any difference in the outturn between 
the upper ‘tween deck and the lower 'tween deck? 

MR. McCONNELL: May I suggest that the report 
speaks for itself oid thar we don't need to hear further on 
this? 

THE COURT: I would like to hear what the ex, ‘t 
says also. 

You may answer, 

Q Could you answer that question, Captain? 

A The one mark outturned with 23 percent or it 
was found at the time of the survey, estimated 23 percent 
rot in one, and 15 in the other mark. 

Q Was there any difference between the outturn in 
one compartment as opposed to the other compartment? 

A No significant difference. 

Q What did the survey reports attribute the cause 
of the damage, or what damage was noted, first of all? 


Would you like to see the reports? 
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A Yes, I would 

Q I'll show you a copy. 

THE COURT: It says the main reason that the 
yams were out of condition was the fact that they were 
all -- is that what you want? 

MR. HOOPER: Yes, sir. 

Q Was there any difference in the ventilation of 
the boxes of the two different marks of yams in that 
shipment? 

Z. Yes. There was a note here referring to page 2 
on the first report, 2609, the paragraph, "We note that the 
yams were individually wrapped with paper and that the 
Andina brand boxes were without any side ventilation holes." 

Q Do you think that the lack of side ventilation 
holes has any effect cn the stowageability or ventilation 
of the yams within the box? 


A I believe so, yes. It doesn't necessarily mean 


that a shipment coming in, in a box without side ventilation 


holes, could not outturn good, though. 
Q But you think a box with side ventilation holes 
is preferable to one without? 


A Definitely. 


Mz. HOOPER: 1 have no further questions, your 
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THE COURT: Any questions? \ 

CROSS~EXAMINATION 
BY MR. McCONNELL: 

@) Does McCabe Inspection Services customarily 
inspect for Vana Trading Company? 

A As far as I know. 

Q Did you survey yourself any shipments of 1974 


Colombian yams? 


A I probably did. 1 don't recall. 

Q Which ones? 

A I don't know. 

Q I have the reports for McCabe for most of the 


shipments here and I don't find your name among any of them, 


Captain. 

A Possible. We have eleven surveyors in my 
office. 

Q Would you agree with me that you didn't survey 


any of the shipments? 
A I don't know. I have to check the reocrds. 
Q Those that you have surveyed, are they 
customarily shipped in cartoned boxes? 
A Since I believe 1971 or 1972, «thereabouts. 


Q And they have this paper wrapping that has been 


described? 
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A That's correct. 
Q Now, did your office survey a shipment on the 


Santa Cruz on duly 172 


A Of what year? 
Q Of '74. From the Santa Cruz. 
A On July 17? EF don't Know. The same ship that 


we have here? 


Q Yes. 

A No. On July 23, I believe it was. 

Q I have dike ag Be 

A If you are referring to the second report, 


number 2697, the report states that it was conducted on 
OuULy i235) 
Q I am referring to the arrival of the vessel 


Sante Cruz on July 17, 1974. 


A I am sorry. That would be the next voyage. 

Q ves. 

A I.am sure we did, but I don't know. 

Q De you recollect whether or not there was any 


damage on that vessel? 
A No. I have no idea. Without checking the 


records, I wouldn't remember. 


Q Does your report show low long the Santa Cruz, 


which you have referred to, took to come from Colombia to 


* * * 
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dunnaging used. 

Q Can you calculate the pressure? 

A I suppose you could without dunnage. 

Q Wouldn't the dunnage just add to the pressure 
basically? 

A No. It would even out the pressure. 

Q It would even it out over the entire 

Yes. 


Can you calculate’ that? 


THE COURT: What is the effect of the pressure? 


Q What is the effect of the pressure of thirteen 
tiers on lower tiers of boxes? 

A It is quite a pressure, I agree with you. 

Q Would it tend to crush them? 

THE COURT: Suppose there is pressure there 
and you don't get any crushing because the cartons are 
sufficiently stiff to avoid any crushing. Would the 
fruit get hurt? 

THE WITNESS: I don't believe so. 

Q Would the fruit be bruised? 

A Not without pressure from the cartons. If you 
have severe crushing of cartons, yeS, you would probably 
have bruising of the fruit. 


Q Woula@n't thirteen tiers of stowage of yams, 
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55-pound boxes, tend to create a little crushing at the \ 


bottom tiers? 


4 || A It could create crushing of it. Not necessarily. | 


I don't know exactiy whether it would. I have seen yams 


stowed thirteen tiers high. 


MR. McCONNELL: That is all. 


8 THE COURT: Anybody else? 


GIALLORENZI: No cross-examination. 


COURT: Mr. Mulroy? 


li MR. MULROY: No questions, your Honor. 


12 THE COURT: Thank you very much. You may step 


(Witness excused) 


15 THE COURT: Is he a short witness or a long 


witness? 


7 MR. HOOPER: Short witness. 
18 THE COURT: Really short enough to take before | 
18 lunch, or do you want him back later? | 
20 MR. HOOPER: I would think he is going to take | 
21 about the same time as this witness. | 
m | 
23 WILLIAM PA ET R EC K FBR RE ON, called | 
24 as a witness on behalf of the defendants, | 
! le 
25 | having been first duly sworn, testified as | 
| 
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follows: 

DIRECT EXAMINATION 
BY MR... HOOPER: 

Q Dr. Ferren, by whom are you employed? 

A I am a professor of chemistry at Wagner College. 

Q Could you briefly state yoru qualifications to 
be a professor of chemistry at Wagner College. 


A I hold the B.S. degree in chemistry, the M.S. 


degree in analytical and chemical engineering, and the 


Ph.D. in food science and agricultural biochemistry. 

Q And after you got the Ph.D., where did you work? 

A Best Foods Corporation, for a period of about 
six years. 

Q In what capacity? 

A I was a research chemist and I worked under 
Dr. Gooding, who was one of the inventors of antimold, 
an antifungal agent. 

Q How long did you study antimold and antifungi? 

A We spend about five years on that project. 

Q Are you familiar with a condition known as 
fusarium rot? 

A Yes, sir. 

Q Just what is it? 


Well, fusarium is a fungi imperfectity, which is 
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a type of mold. In simple terms, it is a plant that doesn't 
have any differentiation in terms of structure. It is 

found in soil, usually soil with high acidity and it is 

good for the soil, it is beneficial for the soil because 

it produces a kind of cement which enables the soil 
particles to form a proper matrix. It is an aero, it lives 
in competition with bacteria and as long as there is enough 
oxygen, the fusarium can prosper. 


Q What if there is not enough oxygen? 


A If the oxygen supply is depleted, the fusarium 


no longer survives and bacteria can take over. 

Q Now, Doctor, are you familiar with yams? 

A In a general way, in terms of any other food 
product. I have not worked directly with yams. 

Q Assuming that the Department of Agriculture 
inspected some yams and found them to be firm, 2 to 26 
percent average, 9 percent dry-type fusarium rot, no soft 
rot, and that all tubers had sprouts from 1/4 to 1 1/2: inches 
in length. Stopping at sprouts for a minute. Could you 
tell me what is necessary for a sprout to grow? 

A A sprout would indicate that the period of 
maturation is passed and it is going back to resprout. 

Q In other words, that this is an old yan? 


A An old yam or an old veqetuible. 
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@) Now, if the yam was allowed to store for several 

months in a temperature of 90 to 95 degrees, then packed 
in a newspaper, wrapped in a newspaper-type of newsprint 
without the printing on it, and placed in a box such as is 
shown in Exhibit V, for shipment; first of all, could you 
tell me what effect the wrapping of newsprint would have to 
the yam insofar as heat is concerned? 


A Well, a newSpaper is a very good insulation 


material. It would probably maiatain an adiabatic, that is, 


a non-, a Minimal heat transfer situation. Newspaper is 
used to make things known as calorimeters -- in other words, 
it is very excellent as an insulator and would hold heat. 

Q Would it allow any oxygen to pass through? 

A In my opinion, gases would probably be permeable. . 

Q But not heat? 

A But not heat. 

Q Stopping there for a minute, does a yam generate 
its own heat? 

A A yam, like any other vegetable, is carrying 
out the essential biochemical reactic : of life. One of them 
in particular,called the crib cycle, involves an exothermic, 
or heat-producing reactions, I should say. 

Q Let's look at the box. With the handhold on 


each end and the small slot on the top, what effect would 
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that have concerning the heat that is generated by the yam? 

A This being a cardboard carton, it would also 
act as an insulator and it would be better if it had more 
holes. 

THE COURT: When you say "act as an insulator," 
you mean it would contain heat? 

THE WITNESS: Yes, sir. 

THE COURT: If there was a self-generation of 
heat of the contents, it would tend to be retained within 
the box and within the newsprint packing, is that correct? 

THE WITNESS: That's correct, sir. 

Q Now, let's get back to the box. What would the 
effect of the box be on the ability of oxygen to reach the 
yam? 

A Well, the carton and the paper might inhibit 
the rate, but I feel that there would be diffusable, it 
would be permeable to the gases. 

Q Assuming that the ‘Department of Agriculture 
measured the pulp temperatures of yams and found them to 
be between 80 to 100 degrees Fahrenheit and noticed them 
to be firm and noticed that they had dry fusarium rot, 
what sitnificance do you place, if any, in the presence of 
dry fusarium rot on yams after they were outturned in 


New York City? 
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A Well, if I can separate the two words, the 
fusarium's presence might be not too surprising, but the 
word "rot" indicates that it had done some damage to the 
food product and probably penetrated in some way and made 
it inedible. 


Q Do you think that the fusarium might have 


| 
penetrated the skin and that is why they used the word "rot"? ji 


A Tes. 
Q What significance would it have just in the 
presence of fusarium on the yam that has been wrapped in 


the paper and is in the carton? 


A Here it is a matter of viewpoint. We are looking 


at it in terms of a human food, but fusarium per se is a 


beneficial mold. It is an aero, regquires oxygen, and many 


molds are very useful. This particular mold performs a 
very essential task in the soil. 


Q Let's stop at aero and oxygen. 


| 


Does the presence of fusarium tell you that oxygen 


was able to reach this yam? 


A Yes, sir. It is an aero. 


Q And does the presence of sprouts tell you that 


oxygen was able to reach the yam? 


A Yes, that would indicate that the yam was going 


through its normal aerobic phase. 
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Q And if the 6,500 cartons of yams were stowed in 
two deep tanks, which you have heard described this 


morning, and if the ventilation wasn't supplied to the deep 


alive during this voyage? 


A The fact that they were in an aerobic condition 
when they arrived indicates to me they were getting oxygen. 
I am no -- period. 


In other words, this place was being ventilated? | 


A There was oxygen present. | 
Q Does the yam itself put off any kind of gas? | 
A Well, as I said before, like all living entities, | 


it is carrying on a@ combination of very complex metabolic | 
reactions, simplifying them to their limit, it means they | 
are undergoing respiration, taking in oxygen, giving off 


carbondioxide and water. 


Q Ana if no outside air was blowing into this | 
space during the voyage, what would happen in that space? | 

A Well, in the constant competition for living | 
forms, if the aerobes don't have oxygen, the anaerobes 
take over. 

Q Ar.d how would that have been manifested? 


A Anaerobic metabolic reactions are characterized 
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by extremely foul putrification odors and it is very 
unpleasant. 
Q And this would have been readily noticed when 
the space was opened at the end of the voyage? 
A I believe so. 
MR. HOOPER: I have no further questions. 
THE COURT: Any cross-examination? 
CROSS-EXAMINATION 
BY MR. McCONNELL: 
Q When tiabeven dies, does it go away or remain on 


the vegetable? 


A It won't prosper. It will go into a decline. 

Q Stay on the vegetable? 

A It depends on what time. In other words, it is 
not an instant death. It might be there in other form. 

Q But -you can see it, right? 

A Well, not if, if the situation is changed from 


one of having oxygen to one of not having oxygen, other 
changes will have taken place at the expense of the fusarium. 
Q That is not what I am asking you. 
If you were to inspect the yam or the vegetable 
or whatever, would you see it? 


A Under what condition, sir? 


I don't follow the question. 
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Q Following having been damaged by heat, let's 


say, for example. 


A If the fusarium was on the yam and it had oxygen, 


it would still be there regardless of heat. 
Q Would you say that fusariums exist in all soils, 


all soils? 


A In most soils, yes. 

Q So that fusariums are common on vegetables? 

A Quite, yes, sir. 

Q Does sieiadintiin promote the rotting of vegetables 


due to fusariums entering the vegetable? 

A That would be its mode of entrance, bruising or 
wounding or whatever opening. The skin acts as a protective 
barrier, so if that is broken -- 

Q If care is used in harvesting and selecting the 
yeaetables so that the vegetable does not have any holes, 


nat the soil is cleaned off of it in any event and 


stored carefully and handled carefuily, rather than 
mechanically and thrown around and things like that, would 
you expect that those vegetables would be more resistant to 
fusarium than ones that were roughly handled? 

A yes. I think I see your question. Under ideal, 


you know, handling and packaging and so forth, you would 


certainly minimize it, and if you were a hundred percent 
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perfect, outside of some anomaly. 

Q Is it possible to be a hundred percent 
perfect with the handling of vegetables? | 

A Well, nothing, few things ever are, but you 
could certainly minimize the effect. | 

Q Is the respiration of any vegetable raised for | 
each and every degree the temperature around it is raised? | 

A As a rough rule, every ten degrees doubles the 
rate. It is sometimes an autocatalytic effect. Once you 
get increas« in temperature, your metabolic rate increases, 
producing more heat, producing even a greater metabolic 


rate. So once * kick off at a certain point, it just 


continues to ~<--:: 


THE COURT: But is is a synergistic effect. f 


THE WITNESS: Yes, sir, that is about right. | 


Q Is there any effect on vegetables from poor | 
ventilation? | 
A Yes. Vegetables require aerobic conditions. | 
Q Is there a difference between ventilation and | 


air circulation? | 
A Well, ventilation is a movement of air, so it is | 
kind of an exercise in semantics, really. | 


Q Would I be more or less correct if I said | 


that ventilation is the process of bringing the air in, l 
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and circulation of the air is the circulation of the air 
once it is brought into the space by the ventilation, into 
a space, any space? 

MR. HOOPER: I object to the question. I think 
it is out of the expertise. 

THE COURT: The definition of the word 
"ventilation" means to render or break into with air, and 
I suppose into a space that hasn't got it. 


I don't see what we are getting at here. 


Q Well, is it possible that you can have a ventilatijo 


without a proper air circulation and destroy vegetables? 

A I am having a little trouble with the two. 
To me, the two words are so close, ventilation and -- 

Q We'll strike that then. 

If you don't have a proper air circulation, 
do you create damage to the vegetables? 

A If the vegetable does not have an adequate air 
supply, it will become -- it will go out of its normal 
aerobic healthy phase. 

MR. MCCONNELL: That is all. 

THE COURT: No further questions? 
Thank you very much. You are excused. 
(Witness excused) 


THE COURT: That concludes the ship's case? 
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2:10 p.m. 

THE COURT: All right, gentlemen. 
EDWARD ; cR 0 C's, called as 

a witness on behalf of the defendants, having 

been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. HOOPER: 


Q I show you Plaintiff's Exhibit and ask you 


if you are affiliated with Acme Carting Company. 


A Yes, I am. 

Q How are you affiliated\with them? 

A I own it. 

Q I draw your attention to the "Remarks" portion 
of Plaintiff's. Exhibit 3, which reads, “Ending July 1¢C, ll, 
12, 13, removed from above premises 1,816 boxes of yams 
Andina." 

Where did that information come from? 

A This I got from West Indies. 

Q In other words, “est Indies told you what to 
write on the bill? 

A They told me what they threw out, yes. 

Q Are you here pursuant to a subpoena? 


A I have a subpoena, yes. 
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So that when the customer wants to have a 


Q 


record of what is thrown out from any particular point, 
do they then call you and ask you to give it to them? 


A Yes, they do. 


MR. McCONNELL: Thank you. 


THE COURT: What did you cart away? Do you know? | 


THE WITNESS: I cannot honestly say because I am 


noc there to check it out. My men do the pick nog .up. 
THE COURT: Well, were 1,800 cartons removed, 
or is that some Gionee that somebody gave you to put down? 
THE WITNESS: These were figures given to me by 
West Indies. 
THE COURT: Have you any idea as to whether it 
was a truckload, a half a truckload, or could you tell from 
your records what you actually did take away? | 
THE WITNESS: We don't keep any actual records 


on this here book what does happen. It doesn't go out in ; 


one solid truckload. As you can see, it is four different 

days, so. it could be just like regular rubbish thrown out, 

part of a truckload, a half, a third, I don't honestly know. 
THE COURT: So you have no record as to whether 


it was a hundred or a thouvand cartons? 


THE WITNESS: No. | 


THE COURT: Any further questions? 


——————— Oe 
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MR. GIALLORENZI: No questions. 

MR. MULROY: No questions. 

MR. HOOPER: No further guestions. 

THE COURT: Thank you very much. 

(Witness excused) 

MR. HOOPER: I just have two additional things, 
your Honor. I requested Mr. Giallorenzi to stipulate that 
owner Ove Skou tendered the defense of this matter to the 
charterer on January 14, 1976, and that the charterer 
rejected that sienaesy 

MR. GIALLORENZI: I so stipulate, your Honor. 

MR. HOOPER: Then I prepared a list of the 
pages and lines of the shipper's deposition upon which Ove 
Skou relies. 

Do you wish me to hand that up? 

Defendant Ove Skou has nothing further, your 
Honor. 

(Document handed to the Court) 

THE COURT: Mr. Hooper, for my general 
edification, what in substance do these pages of the 
deposition Diaz sum up to? 

MR. HCOPER: Basically, your Honor, they are 
the pages -- they mainly concern:our case against, say, 


the plaintiff, the defense to the plaintiff's case, rather 


* * * 
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THE COURT: Does that complete the case for 


MR. HOOPER: Yes, it does. 
THE COURT: Defendant Ove Sk.u rests. 


Is there any affirmative defense on behalf of 


MR. MULROY: Yes, your Honor. 


THE COURT: Please proceed. 


Feb-Y NN, called as a witness on behalf 


of defendant ITO, having been first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 


MULROY: 

Q By whom are you employed? 

A International Terminal Operators. 

Q In what capacity? * 

A Pier superintendent. 

Q At what pier? 

A 60th Street piers. 

Q Is that the army base terminal? 

A Known as the army base terminal. 

Q How long have you been in that capacity for ITO 


at that pier? 
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a A Six and a half years. | 
3 | Q Now, in connection with the discharge of the | 
4 Mette Skou, were the services rendered by ITO in connection | 
5 || with that vessel under your supervision? | 
6 } A Yes. | 
7 | Q Now, how many gangs were registered .on behalf. of | 
8 TO at that terminal on or about the end of June 1974 | 
9 available for service? | 
16 | A Six. | 
11 Q And do eee regularly have registered wie gangs | 
12 for use at that terminal? | 
13 A Yes, sir. 
14 Q Now, would you state to the Court what you mean | 
15 when you say registered. | 
16 || A Six gangs are listed to -- their first work call 
17 | must be at my terminal. If I don't employ them, they can go | 
' 
18 | elsewhere. | 
| 
19 | Q Now, what is the situation with regard to the | 
20 availability of labor? Where do you obtain the six gangs? | 
21 | A Well, six gangs are employed through the | 
22 1 Waterfront Commission hiring hall. We order them through | 
|) tee ees | 
% | Q Now, does the hiring hall guarantee that they | 
25 | will furnish you with these six gangs? | 
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No, they don't guarantee anything. 


Q So, would I understand that if the labor is 


available, then you have six gangs, is that correct? 


A yes, but the six gangs usually respond. 


G Do you have any recollection of the number of 


gangs ordered for the discharge of the Mette Skou to 


commence on July 1, 1974? 


A Yes, 1 do. | 
Q How many gangs do you recollect having been | 
ordered? , | 
A Five gangs ordered for a Monday morning, | 


8 o'clock start. | 


Q Did you receive those five gangs on that noPhine? 
A No. | 
Q How many gangs did you receive? 

A Let me clarify that. | 


Portions of all five gangs showed up, but not the: 


entire units. Portions of each unit showed. 


| 
Q Taking the total number of men that you had, | 
how many full gangs would you have had? 

| 


A After we checked the men in ~~ I don't recall how 


many men were missing, but whatever the amount wasS -~ we 


called the hiring center to get replacements. We were told 


by the hiring center there was not sufficient men to supply 
| 
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this labor. 

We then took two of the steady gangs and sphit 
them up and put the men in the remaining gangs to fill them 
out. We ordered five and ended up with three. 

Q Assuming taking the quantity of cargo that was 


on the Mette Skou and assuming you had a full complement 


| 
| 
| 
| 
| 
| 


| 


| 


of six gangs or five gangs, in how many days would you expect ' 


to get that ship out? Did you have a deadline? 
A I don't recall the amount of cargo on the Mette 
Skou. I do recall that the efforts were made in the 


direction to complete the ship prior to the July 4 holiday. 


Q Who told you that? 
A Tt was a representative from Grancolombiana. 
Q Did you complete discharging the ship before the 


date that you were told to complete discharging? 
A Completedthe ship at 7 p.m. on uuly 32. 
Q In connection with the discharge of the 5,000 


cartons of yams from that vessei, and as a matter of fact, 


let me: show you the delivery book, Exhibit N, just so you are 


aware of the 5,000 cartons that we are talking about in this 
case, were you on board the vessel and did you observe the 
discharge operation? 

A At various times, yes. 


Q Now, during the period of time that you were on 


¥ * »* 
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| 
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Q Let me direct the witness' attention to the last 


two deliveries. Would you read this aloud? 


| 


' 
i 
i 


crushed, contents intact; 21 cartons recoopered, gross weight. 
| 


A "There were two exceptions to this: 27 cartons 


680 pounds." 


Q On the basis of those remarks, would these 
indicate to you that there was in fact some crushing to the 
cargo in this case, irrespective of how it occurred? 

A We are admitting to 27 cartons crushed, but z 


don't say that was a result of the net. I could have crushed! 


them on the dock with a hi-lo or somethin3. 

Q Assuming that there was some crushing occurred, 
would this record that you have in front of you be the officia) 
record between the deliverer and the receiver as to the | 
quantity that was crushed? | 

{ 

A Yes. There were only three exceptions noted | 
here: 27 cartons crushed, contents intact; 21 cartons | 
recoopered, gross weight for the 21 cartons 680 pounds; | 
on dock remaining 18. | 

THE COURT: What does "21 cartons recoopered" 
mean? | 
THE WITNESS: Your Honor, these cartons were | 


damaged or -- | 


THE COURT: What does "recoopercd" mean? | 


* * * | 
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Q Now, when you have cargo on the pier that is 
not picked up by the consignee, what is your practice and 
what did you do in this case? 

A Well, in this case, because it was a perishable 
item, I instructed the chief clerk to please get in touch 
with the consignee and effect the delivery. 


This never happened and I checked with him at 


various times and he said he felt that the cargo was being 


abandoned; and at a later time a federal employee -- I don't 
know whether it was an agricultural inspector or a Pure 

Food and Drug man -- came to me and he ordered me to dispose 
of the 18 cartons. He said they were attracting insects 

and they were smelling and whatever, and I had to dispose 

of them. 

Q Did you make an official record in connection 
with this condition with regard to these 18 cartons at the 
time? 

A Well, I haven't read this. This is a reply from 
me at the pier to my company when they told me that a claim 
had been put in. 

Q And is that called a damage report, or words 
to that cffect? 


A Damage report, yes. 
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cargo from a cargo net? 


A The fastest way? 
; Right. 
A Take the cartons and put them onto pallets and 


then take the, with a fork lift, take the pallets away. 

Q What happens when the draft gets down onto the 
pier? Isn't it the fastest way to release one side of the 
net off the hook and then signal to the man at the winch to 


haul away on the other end? 


A Not on a cargo of yams, no, sir. 

QO But isn't that the fastest way to unload a cargo 
net? 

A Yas, it is, if i© was bales of rubber or -~- 

Q Would you take a look at that discharge book 


and tell me if you see two other cargos of yams indicated 


there. 

A Yes. There is another lot of 1,000 cartons and 
another lot of 500 cartons. 

Q Now, is there a space in that book to write 
exceptions to the delivery of cargo? 


A Designated in the book? 


| 
| 
| 


| 


\ 


Q Is there a column to write in all the things that, 


are wrong with it? 


A No. 


| 
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2 |i Q Now, this loading team that has been referred ea, | 
3 | by whom are they employed, and by that I mean the checker, | 
4 the hi-lo driver and the -- | 
5 A ITO. | 
6 Q Now, when a consignee wants to get his cargo, : 
7 | with whom does he make the appointment to have a trailer 
8 | truck go to the pier? : 
9 | A He goes to the pier and registeres at the 
10 || gate and presents his papers to the delivery office. 
11 Q Is that a delivery officer empivyed by ITO? | 
12 A Yes. | 
13 jj Q Is the appointment made for the truck to go to 
14 the pier with IT0? | 
15 A It should be, yes. | 
| 16 | Q Not with Grancolombiana? | 
7 | A With the pier, it should b: | 
| 
18 || Q Do you have an appointment book for army base : 
19 ! for duly 1, 2 and 37 : 
20 } A No, sir. 
21 | Q How long would it normally take to load a truck | 
22 with, let's say, 950 cartons of yams? | 
| 2 A I would guess at, truly it depends on what time 
2% the truck gets there because there are two coffee blows 
5 ! during the day, but I would say four and a half hours. 
| | 
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Q Well, assuming a truck arrived at 9:49, taking 
into consideration the coffee breaks and the loading of 950 
cartons, how long would it take to load the truck or the 
trailer? 

A It depends on what time he gets assigned the 
checker, the hi-lo and the laborer are available. 

Q Did you have any shortage of checkers, hi-lo 
drivers and loaders on July 3? 

A Possibly. I don't recall. 

Q It was stipulated that on July 3 one truck 
entered the facility at 12:48 and left at 4:20, the army 
base, with no service. 


Does that mean they didn't load the trailer? 


A What was the comment, no service? 
Q Yes. 
A That we couldn't service the truck; there were no 


people available to do that truck. 
Q They would be employed by your firm, ITO, not 
the Grancolombiana? 
A Yes. 
Q On July 5, '74, also one truck arrived at 10:48 
and left at 11:17, no service. 
Does that mean there is no one available? 


A Not necessarily. What happens is that there are 


| 
| 


| 


| 
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times that we tell the truckmen that we can service you, 
but they will have a wait of perhaps two to three hours, 
and the truckmen decide to leave, to go elsewhere. 

Q Ordinarily, how long would it take to remove 
5,000 cartons «f yams from a pier? 


A By wnat means? I mean, if you are boarding a 


barge, you could move them -- 


Q By trucks. 


A Again it depends on the size of the truck, sir. 


I mean, if each truck took 500 cartons and you sent in ten 
trucks and you had appointments for ten trucks, they could 
all be done in a half a day. 

Q Now, prior to the vessel's arrival, were you | 


advised of the type of cargo that was on board the ship? | 


A I was told the cargo consisted of yams and coffee,’ 


Q And did they tell you where the yams were stowed? | 


A No. I don't believe I received any papers on 
the ship until the representative from Grancolombiana came 
down on the pier on ieneias morning, July 1, and he brought 
down some sort of stowage papers with him. 

Q On July 2, is that the date that they unloaded 
the yams? 


A I don't know. I have no records of it. 


Q Were you present when the yams were being 
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MR. HOOPER: I have no questions, your Honor. 
MR. MULROY: Your Honor, may I on redirect? 
REDIRECT EXAMINATION 
BY MR. MULROY: 

Q Would you explain to the Court the procedure 
with regard to the tally clerk that you assign to the trucks 
that are going to remove cargo off the pier, as to what his 
function is. 

A Well, he is to see that the proper cargo is 
getting delivered to ‘ne proper truckmen and -- 

Q How about the condition of the cargo? 

A To count the cargo and to make notations as to 
the condition of the cargo in conjunction with the truckmen. 

Q When he makes the notation as to the condition 


of the cargo, he makes it on a tally sheet, is that right? 


A Yes. 

Q He turns the tally sheet over to whom? 

A The delivery clerk. 

a If there is any exceptions on the condition of 


the cargo, the delivery clerk enters it on the delivery book, 
is that correct? 

A Yes, if the tally and the truckmen concur, he 
will then make the notation. 


Q It is at that time that the truckman is asked to 
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sign the delivery book that you have in frone of you that 
is marked in evidence? 


A Yes, 


Q Then when the dei. ery for the ship is complete, 
you turn the delivery boo): over to the people who employed 
you, in this case Grancolombiana; is that correct? 

A Yes. : 
Q JT show you this document entitled OS&D repori. | 

| 


‘ 
Is that the document that you referred to on cross-examination: 
| 


{ 


A Yes, sir, it is. 
Q And is that consistent with the damage report 


that you prepared sometime after a week after this litigation 


| 
| 


| 


: 


Q So that the damage report that has been marked in 


started? 


A Tl referred to this. 


Q In preparing that? 


A Yes. 


evidence is based upon this document you are holding in your 


| 


right hand? 


' 


A Right. | 


Q What is the document that you are holding in 
your right hand based on? 
A The finished product of this book. 


MR. MULROY: Could I have this OS7D marked in 
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evidence, if there is no objection. 
VOIR DIRE EXAMINATION 
BY MR. McCONNELL: 
Q What date was this report prepared? 
A May I see it? Customariiy it is made thirty 


days after the cargo has -- 


Q Thirty days after the ship discharges? 
A Customarily, yes. 
Q And it is made by your own personnel, right? 


What is the date on the report? 


A The date of time of repor. was 9/11/74. 

e) September 11? 

A Right. 

Q What time did free time discharge expire? 

A Free time expired on July 12, 1974. 

Q I notice the figure "18" is under the column 


"Short," and it has :..een crossed out and then written "on 
dock" in this report. 

A I testified earlier there were 18 cartons 
remaining on the dock. 

Q No. I am pointing to this figure under the 
column "Short." It has an "18" there and then it is all 
struck out. 


A It is crossed out, right. 


* * * 
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refers to the same type of dads las it illustrates the 
cartons in the ship on pallets. 

Now, does this represent the type of stowage 
on pallets that you gave the cargo that you testified to 
whereby you said that at least one side of each carton would 


be exposed to the air? 


A No. These pallets have a center tier. 
Q What photograph are you looking at? 
A The bottom one. They have three tiers across 


with two tiers on top as a binder. The pottom has three, the 
top has two. I testified we had two tiers, period. 

MR. MULROY: I have no further questions. 
RECROSS~EXAMINATION 
BY MR. GIALLORENZI: 

Q Did Grancolombiana pay for unloading the vessel 
and also terminal services, that is, stacking the cargo and 
tearing it down and delivering it to. the consignees? 

Did you receive payment from Grancolombiana for unloading 
the vessel and as a terminal operator as to the cargo on the 
pier or the shed until it was taken away? 

A Well, my principals went into an agreement with 
Grancolombiana and I assume we were paid for the services. 

Q The terminal services? 


A Stevedoring and terminal, yes. 
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Mr. GIALLORENZI: Thank you very much. 
MR. McCONNELL: Your Honor, I have further 
questions of the witness. 
RECROSS-EXAMINATION 


BY MR. McCONNELL: 


Q Mr. Flynn, is July 4 an ILO holiday? 

A Yes. 

Q Was July 5, 1974, an ILO holiday? 

A No, Sir. 

(@) What is vous experience with respect to the 
ee of labor on a Friday following a holiday on 
Thursday? 

A I don't recall any previous experience along 
those lines. 

Q You think the men -- is it your experience that 
the men all show up for work? 

A © doubt. it. | 

Q You mentioned that with respect to the exceotions 


marked in this delivery book that they are written ‘in 


there if your ché@Ker concurs that the damage is there; is 


* 


| 
i 
| 


that correct? 


| 


| 


A If he concurs with the truckman. If the truckman 
complains and he accepts the complaint, the tallyman then 


registers it on the tally and they both go in and explcin it 
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to the delivery clerk. 


If all parties agree, it is registered in the 


book. 

Q That is a pretty long drawn-out procedure, what 
happens -- 

A No. It is common procedure in the report. 

Q What happens if there is a complaint made but the | 


deliveryman doesn't concur? Is a notation made? 

A If the clerk cannot get all three parties to 
come to an ee would send for me as the pier 
superintendent. If the gravity of the matter was brought 
to my attention and I could get nowhere, I would call my 
principals and get in a surveyor. 

Q Isn't it a fact that the dunnage would have been 
left aboard the Mette Skou since the dunnage belonged to 
Grancolombiana? 

A Most likely, yes. 

MR. MCCONNELL: That is all. 

MR. HOOPER: Your Honor, I have a few questions. 
CROSS-EXAMINATION 
BY MR. HOOPER: 

Q Were you on board the vessel Mette Skou during 
its discharge? 


A Yes, sir. 


| 


| 
i 


| 
| 


| 
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Q Did you look down into the deep tanks of the 
vessel? 

A I looked in all the hatches that were being 
worked. 

Q Do you remember seeing any plywood either in the 


deep tank or any plywood being lifted out -- 
THE COURT: Plywood sheets. 
Q Sheets of plywood in thé deep tank. 


THE COURT: Above the floor of the tank. 


Q Do you remember seeing any sheets of plywood sone 


the floor or the ceiling of the deep tank? 
A Plywood, no. 
MR. HOOPER: I have no further questions. 
a COURT: All right. 
MR. McCONNELL: I have a question. 
FURTHER RECROSS-EXAMINATION 
BY MR. MCCONNELL: 
Q Where aboard the ship did you see plywood, Lf 
at all? 4 
A I recall plywood was used on the tanktop covers 
under the coffee. 


Q Is that all? 


A That is all I recall, yes, sir. 


Q You were all over the ship looking? 


| 
| 
| 
| 


| 


| 
| 
| 
| 


MR. MCCONNELL: First of all, your Honor, with 
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Z A I looked in every hatch that was being worked 
3 || by my employees each day. : 
4 Q Were you accompanied by Mr. Larsen, the mate? | 

| 
5 | The mage tho testified here this morning? | 
6 |i A Is that Mr. Larsen (indicating) ? | 
(a Q The blond-haired fellow. | 
8 i A I recall seeing him on board the vessel at seed 
9 | times and a couple of other deck officers. They relieve each 
10 other, but I do recall seeing Captain Larsen. | 
li Q Did he intonpeny you arovid when you went | 
12 around looking? | 
13 A I believe he did. Not at all times, but on | 
14 || occasion. | 
15 || MR. MCCONNELL: No further questions. | 
16 THE COURT: Thank you very much, Mr. Flynn. | 
YW | Step down. | 
18 | (Witness excused) | 
| THE COURT: Anything else? | 
20 I). MR. MULROY: Third-party rests. | 
21 THE COURT: All parties rest? | 
22 | MR. MCCONNELL: Your Honor, I do have some | 
23 | rebuttal. | 
24 HE COURT: Go ahead. | 
, | | 
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THE COURT: Because you didn't sell them. 


You didn't get them. It is a nondelivery. 


MR. MCCONNELL: It should be included with 


the number that you have left there. 
THE COURT: But you left them on the pier. 


McCONNELL: Your Honor, the plaintiff was 


MR. 


THE COURT: Who is responsible for that? 


MR. MCCONNELL: The plaintiff was never given 


those, your Honor. Somebody has written in the delivery | 


book "18 left on pier," but -- | 


THE COURT: I don't accept that somebody has | 


records put into evidence show that 18 were left on the pier. 


| 

written into the delivery book. Somebody has, official ”. | 
MR. McCONNELL: Your Honor, the official record ! 

| 


shows that the only delivery tendered was the 5,000 minus 


| 
18, not the 18. | 


THE COURT: I don't spend all afternoon trying 


to figure that out. 


MR. McCONNELL: There is no tender of the 18 at | 


any place. 


THE COURT: What do you make of the $16 1/2 


for 4,749 cartons? | 


MR. McCONNELL: $78,358.50, your Honor: 
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| 
| 
2 THE COURT: I get $77,258.50. 
3 || MR. McCONNELL: The quantity again is 4,749. 
4 THE: COURT: Yes. | 
s| MR. MCCONNELL: $78,358.50, your Honor. | 
6 THE COURT: $78,358.50. Is that the figure you | 
7 ¥ get? | 
8 | MR. MCCONNELL: Agreed, your Honor. | 
9 THE COURT: That is the amount of the claim that | 
10 you are asserting here, is that right? As the plaintiff's i 
11 loss? : 
12 MR. McCONNELL: Yes, your Honor, for sound market | 
13 loss. | 
14 THE COURT: All right. Now, Mr. Giallorenzi, | 
| 
| 15 | what is your case against the shipowner? | 
16 | MR. GIALLORENZI: Your Honor, the plaintiff has | 
| 17 stressed that the damage was caused to the yams by reason | 
18 of the failure to supply sufficient ventilation to the hold | 
19 and as a result of the failure to supply sufficient ventila- | 
| 20 tion to the hold they say that the plants, the yams become | 
| 21 || overheated and damaged. I am not going to address myself 
2 || to our defense to the plaintiff's claim, but simply to our | 
23 claimover. | 
2 || Now, the charter party clearly provides that the | 
25 | captain shall use diligence in caring for the ventilation of } 
| ¢ * & | 
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FINDINGS OF THE COURT _ 


| 
THE COURT: The charter party placed all | 
authority and responsibility for cargo operations on the | 
charterer. It was entirely the charterer's operation in | 
connection with these yams in loading the cargo and the | 
participation of the officers of the vessel was as the | 
agents for the charterer, Flota, and not for the owner. sat 
is borne out by Nichimen Company v. MV Farland, #62 F. 2d 319 
(Second Circuit, 1972) and International Produce, Inc., against 
Frances Salman, 1975 AMC 1521 at 1544-5 (Tenney, J., Southern | 
District of New York, 1975). 

I decide and find that the ship was not unsea~ 
worthy; that ventilation was not warranted in the charter 


party but, in fact, existed and that the ventilation was 


cargo if delivered on board in good condition, properly 
packed and wrapped and, accordingly, the third 


party claim of the charterer, Flota 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Mercante Grancolombiana, S.A., against Ove Skou is dismissed | 
on the merits, with costs to be assessed against 
Grancolombiana in accordance with the prevailing cumeveien | 
in this Circuit, including the Mv Farland case mentioned | 
above and cases following that doctrine. : 
Tha ship owner is entitled to recover legal nail: 


in the amount to be agreed upon by the parties or, upon 


' 


| 
| 


appropriate application, at hearing, to be fixed and entered 
by the Court as costs and fees due to the ship owner. 

With respect to the claim of the plaintiff against the 
charterer, the rule is clear that when two or more parties | 
have contributed by their fault to cause property damage | 
in a maritime cargo situation, liability for such damage is | 
to be allocated among the parties proportionately to the | 
comparative degree of their fault and that liabilitv for inal 
damage is to be allocated equally only when the parties are | 
equally at fault or when it is not possible fairly to annaitoa| 
the comparative degree of their fault. | 

In connection with that doctrine, the liability, | 
if any, of ITO to Grancolombiana would represent a claim over 
by Grancolombiana to the extent that ITO contributed to the | 
damage. It would not increase the amount of plaintiff's | 


claim but it would be an element in determining the 


comparative fault of Grancolombiana and ITO. | 
| 
{ 
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It seems clear to the Court, and I find on the 


551 | 
| 
| 
| 


evidence submitted to me, that the damage was due to a 
combination at least of the circumstances created or 


contributed to by the shipper 2nd the charterer (and’ 


ITO with the charterer); that the vams were packed in 


| 
| 
| 
cartons that may be described as non-breathing and wrapped | 
in newsprint paper which produced a cooking effect as | 
testified to by one of plaintiff's witnesses and then stowed | 
in a deep tank at the direction and under the responsibility | 
of the charterer some thirteen tiers high and subjected to | 
a measure of heat which caused the yams to continue the | 
cooking process and decay. Any of these circumstances alone 
probably would not have resulted in the damage. The 


combination brought on the destruction of the yams to the | 
extent that has been established. | 


When there is concurrent fault in that way, the los¢ 
occasioned thereby does not entitle a plaintiff, to whom : 
fault is attributable by reason of being the shipper of 
merchandise in the circumstances above, to claim a recovery 
for the full value as a premium for its fault. 

Accordingly, on these findings of fact, FPlota 
Mercante Grancolombiana, S.A., will be held responsible to 
Vana Trading Co., Ine., for its comparative degree of fault 


| 
| 
| 
| 


in the circumstances and the parties will be given an 


17 


18 


= = 8 


\ 
Nes’ om 
349a 552 | 
jb-4 | 
opportunity to determine and fix that respective liahility | 
in default of which the Court wiil determine the appropriate 
damages bearing in mind the rule that liability for such 


damage is to be allocated equally onlv when the parties 


are equally at fault or when it is not possible fairlv 
to measure the iiideac teil decree of their fault. 
Additionally, International Terminal Operating 
Co., Inc., will be held responsible on the third party 
complaint against it by Grancolomb’-na to the extent that 
its fault contributed to the fault assessable aqainst 
Grancolombiana and, here again, the parties will be given 
an opportunity to reach that measure. In default of = 
the Court will fix the damages under the well-settled rule 


that where there are wrongdoers and there is uncertainty, 


| 


! 


the risk of the uncertainty which wrong has created will 

be resolved from the circumstances ‘inthe best wav possible | 
by the trier of fact. Such a resolution has been applied in | 
the admiralty context. For example, see the Petition of | 
M/V Elaine Jones, 480 F.2d 11 at 23-24 (Fifth Cirevit, 1973), 


modified on other ground,513 F.2d 911, cert. dehied, 


. The foregoing findings of fact will be amplified 


more fully in formal findings in which will be incorporated 


the proposed findings that were aqcreed upon by the parties 


| 

cea 

ves. | 
| 

| 

| 

| 
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so as to constitute a complete decision in the circumstances 


and together, the foregoing findings, together with those to | 


be incorporated will constitute the findings of fact 


required by Rule, 524a): of the, Rules of, practice. 


To summarize, judgment of dismissal may be entered 


forthwith on behalf of Ove Skou, the amount of its expenses 
and counsel fees to be added at the foot of the judgment 
upon appropriate application and there being no reason for 
delay, the Court hereby, in pursuance of Rule 54(b)- directs 
that a separate judgment may be sata thereon. 

As to the remaining parties, the Court will await 
any attempts which the parties may wish to make to reach 
an allocation based upon the comparative degree of their 
fault via amicable negotiation and, failing such an agree~ 
ment by June lst, the Court will proceed to a determination 
of the respective degrees of fault ascertainable »v the 
best estimate available from the evidence in the record and 
enter judgment accordingly. 

The foregoing represents a resolution of all of 
the issues of credibility on the basis of the testimony, 
the exhibits and the demeanor evidence. 


So ordered. 
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PLAINTIFF'S EXHIBIT 3. 
EDWARD CROCE CARTING, INC. 


212-991-7456 


914 TE 5.0027 after 6 
SUCCESSOR TO 


ACME CARTING COMPANY 


60 SOUNDVIEW AVENUE 


RYE, N.Y. 10580 RUBBISH & GARBAGE 


REMOVAL SERVICES 


ed 


BES) COPY AVAILABLE 


lei Atte tees ote ct Ai eo 


ay 


PLAINTIFF'S EXHIBIT 5. : 352a 


on 


FLOTA MERCANTE GRANCOLOMBIANA, S. A. “5 
Principal Office — BOGOTA, COLOMBIA, SOUTH AMERICA pp 


Pine vasa poe 


DELIVERING CARRIER TO STEAMER | CAR No.-REFERENCE 


EXPORT DEC. NO .. 


FORWARDING AGENT'S REFERENCES (This space is NOT part of the Bill of Lading) _ 
HERMAUN GCIB‘YI] CIA WTDhe CC RTAGEN 


SREAGEN. sXe CCAS 
BILL OF LADING y 


i 7 


SHIPPER “—— {Terms continued from reverse side hereof) _ 

RXPORTADORA ANDIEA LTDA. CARTAGENA ees 
CONSIGNEE ao epee ge 
Lie ows WANA TRIVING Caua.N¥ INC. 159 BROADWAY xH! yo — 

ADORESS ARRIVAL NOTICE TO | ALSO NOTIFY 

Babi \ Bis na oe 

| Crohns 2 ABE STE TE TIBeRs 2 
VESSEL a FLAG | PIER | PORT OF LOADING 
_,___MSTTE EKO ho . paussa | Vobos _ RAGA 
PORT OF DISCHARGE (where ponds are to be delivered to Conssgner or on-carrier) | FOR TRANSSHIPMENT TO 11 soous are to be tronsshipped ot port of akon) 
MEW YOR. : | ‘ 
ce “PARTICULARS FURNISHED BY SHIPPER pe 
MARKS AND NUMBERS | NO-OF | DESCRIPTION OF FATKAGES AND GOODS | xitos | SIR SOUNISS 
| | | 

UMDING | ls 275657: 
MME SURES. 5 ONS YA | 1 230,000, <fverls 
SLLEC SIUC Se cei | 
PROUCT Of: | 
SOLAMEL:. | | ‘ 


JRELOGSS_COMMIKE 
ORIGINAL 


,UBERTA LERCH, CS 


Pits. 3 ip. REGISTRO v.. LXFORTACTON MO. 00448 Z/qena JI 17/Tke 
a SS ae 


oo ee 
‘Ete commodities licensed by U.S. for ultimate destination, | 


Bette: Divecsion contrary to U.S, Law pronibited. (Leave olank if using other | 
prescribed clauses.) | 
Dates semen AEE I ie SAE 


TEAM Pr } 
WEIGHT ave — i 


The wadersigned hereby certifies that 12 is operating under license e.-____—- | MEASUREMENTS A anes 
ae the eigd Bayh art LE apesprede le tng lard in peoblnte to hal calla — enn ne — oe . 
tion and securin: carge tor ship or ing of, er se arranging for : A = se ‘ ‘ 9 
space tor such res, twe er more of the folowing services: (Check services performed ) | oT Devt soudu» USL91.65<56 0993 0D.) 
(1) The coertinatia of te movement ot tn a nan, ee ae 
orepara’ Pé sroceasing ef the coven iE: i ’ ec 3 ? 
= (3) The preparation and orocessing of dock receipts ce eo\eary order. |_Rel'e __ 200 deo Lot S) _ eT 
~ (4) The preparation and processing af ennsular documents o expert dv laraticns: fn hes tj 17) 4g 
2 (5) The payment ef the ocesa freight charges en the cares \ Jw de "90: # LOvee 4 
— I i | ee ee cern 
L_Bedee Ke i 000 T0729 _ 
ae ame of Prag forwarder) ce mes : | : 
eee eis —— 
By. coupes | 
ois cee eee ie ciatoa —<—— ee 
FLOTA MERCART ' 
Grancolombiana (New York), Inc., Genera! Agent 


For and on fichalf of the Masts: 
IN WITNESS WHEREOF, 3 Bilis of Lading have Leen signed of this tenor anc rt —— - —|-- 


date, one of which being accomplished, the others shal! be void. Fao) peer es ee : : 
: ee es. Paapemen a (ok rr ¥ hoe oo 
ey 


5 


| 
| 
i—_—.---- —— 
{ 


t 
| 


Dated at AGL H ee | : a SRE at! 
CALLAGLIUA, COLOLIIA. c ak a 


J--- am | Se ite wnt 


Wta, We = ,| MW 1974 | ee (pete < e jae 
i \’ Ny H 
c oe 


nf oF 

K p i] | t ' *] Hi 1 ‘ 
eee t1. TA My CHUTE BRAN OLONEIATIA TR.\! oe 4 
Tan as i a ee | 
ee 


By 1. oe 


'/e@ = FPCONFTW YORK 


om foe OF OF PRINTED INS A 
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5 PLAINTIFF'S EXHIBIT 6. 
e186 U.S. DEPARTMENT OF AGRICULTURE 
15-73) AGRICULTURAL I ARKETING SEHVICE ae 10077 
ae 9) oa 2 i: 
INSPECTION CERTIFICATE ee ah : 


-ttificate is issued in compliance with the regulations of the Secretary of Agriculture governing the inspection of varicus products pursuant t 

Agricultural Marketing Act of 1946, as amended (7 U.S.C. 1621 ef seq.), and ts admissible as piima facie evidence in all courts of the Unites 

—acies. WARNING: Any person whe knowingly sholl folsely moke, issue, olter, forge, or counterfeit this certificote, or porticipote in ony sucl 
actions, is subject toa fine of not more than $1,000 or imprisonment for not more than one year, w both. 


NAME AND ADDRESS OF APPLICANT MARKET 


Vana Trading Co. Inc. New York, N. Y. 


Brooklyn, N. Y- 


“INSPECTION POINT 


Military Terminal Pier 3 


NAME AND ADDRESS OF SHIPPER 


Unknown Colombia 


er ee 
NAME AND ADDRESS OF RECEIVER 


TIME OF INSPECTION 


“DATE “HOUR 
Vana Trading Co. Inc. New York, N. Ye July 2, 1974 | 3:00 PM 
SeAaIER ee ee SITIAU RNUNOD = a 


i CAR fi] TRUCK Cc rAAILER i sue |See Remarks 
TEMPERATURE OF PRODUCT AMOUNT OF ICE OR TYPE OF REFRIGERATION. 
Range 80 to 100 f° /// 
LOADING 
Stacked at above Location. 

PROOUCT CONTAINER MARKINGS 


NOLS TYPE OF CONTAINERS 


YAMS “Andino, 50/59 Libsas, Name, Super eleccionado, 
Product of Colombia, Vana Trading Co., I#c., Broadway, Y fag Ve 
New York, N. Y¥." 


Applicant states: 
eee 
Ald 


MAAN dfel conortion Firm. 2 to 26%, average 9% drytype Fusarium Rot. No soft rot. All tubers 
have sprouts from 1/4 to 1 1/2 inches in length. 


Meo... 


BEST COPY AVAILABLE. 


2 


83 


ieee eT ee 


acuarxs Applicant states stock unloaded from s/S Mctte Skou under Bill of Lading - 


|, the undersigned, a duly authorized inspector of the United States Oepartment of Agriculture, de 
Fee 4h 00 HaB hereby certify that at the request of the applicant,and on the date indicated, samples of the abou 
4 e described products were inspected t the quality and/or condition 35 Sr said x") were a 


EXPENSES... TISch QQ (ee N\" * ECT tS Ata xg 


Nora cae Robers R- Mart 


tHSP EC TO 


cies 


TELEPHONE: {201) 332-8213 NIGHTS: 816 ANprew 1-6167 
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PLAINTIFF'S EXHIBIT 8. 


STRUAN ROBERTSON 
Master Mariner é 
Marine Cargo Surveyor and Consultant 


18 EXCHANGE PLACE 
JERSEY CITY. N. J. 07302 


SURVEY REPORT 
File #105=74/C September 24, 1974 


examined at the request of Grancolombiana (New York) Ince 
For the account of whom it may concern 
MV_"MBTTE SKOU" Voy, #8 Ne 
Arrived New York ~ July 1, 1974 


-- we we wens we es ee es ewe we ewe ewe ewe we eT eh el Orel rl Ol OCC rl rll Ol rl lhe 


B/L: Cartagena/N.Y¥. #1 

CONSIGNEE: Vana Trading Co. 

SHIPMENT: 5,000 cartons of Colombian Yams 
MARKS; ANDINO 


NAME ~ SUPER «= SELECCIONADO 
PRODUCT 0: COLOMBIA 
IMPORTED & DIST. BY: VANA TRADING CO. 


aa es eo wo ee wm ew ews ee we ee eo ee 2 eceeeeeweaeaeese ses = @ & 


TdIS IS TO CERTIFY that we, the undersigned surveyors, 
did, at the request of Granculombiana (New York) ince, 1 World 
Trade Center, New York, NeYe, attend at the ccousignee's premises, 
Store #3, Bronx Terminal Merket and American Banana Co. Warehouse, 
Pler 2, Harlem River, Bronx, N.Y. on July 9, 1974 end at the 
consignee's warehouse, 33 Stone St., Brooklyn, N.Y. on July 15, 
1974, to examine the captioned shipment for alleged damage and 
have to report as follows: 


JOINT SURVEY 
Joint surveys were held with Mr. Jamea McCabe, MoCabe 


Inspection Service, Inoe, Fruit and Vegetable Inspectors, re~ 
presenting the consignee. 


We were advised that the shipment was not insured. 


PACKING 


Double-wall corrugated cardboard cartons measuring 
94"x 17"x 20" with slip~over tops. There were hand holes about 
1"x 4" eut in each end and a $"x 4" space between the flaps at 
the tops and some cartons had four 1" diameter holes in each 
side for ventilation, 


The Yams were of various sizes and they were individ= 
ually wrapped in white paper. 
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ear ag el aa a A, Sm i ee: fla See A A RE SR RR AR o-_ e® eo @ @ 


DESCRIPTL0N OF DAMAGE 


The cartons in the consignee's premises and at American 
banana Coe Warehouse, located nearby, were stacked in various 
locations and, while an acourate count was not possible, we 
estimated there were about 1450 cartons at these premises. We 
were advised that about 500 of ‘hese had been rejected and returned 
by customers. 


According to the consignee, approximately 300 other 
cartons which had been rejected by customers were presently on 
trucks and were being returned to the warehouse. These cartons 
were not sighted by us. 


Inspection of the cartons revealed them to be variously 
orushed, some badly and a few were torn with contents exposed or 
partly adrift. 


A few cartons here and there were stained and moldy on 
the bottoms by seepage from decayed contents. The percentage of 
cartons so affected was estimated to be 5% or less of those that 
were seene 


The contents of cartons opened for examination were 
sprouting, some had sprouts up to 3" in length, and the Yams were 
variously soft and decayed, some overall and some in spots. 


Those in the centers of the cartons were the most 
seriously affected; many were soft and moist and completely 
deteriorated, while those at the tops and adjacent to the sides 
or ends ef the cartons were decayed on the ende or in spots on 
the sides. This pattern was more or less constant throughout 
and, while the condition varied slightly from carton to earton, 
all the Yams in cartons examined throughout the atacks were 
affected to some degree. 


A comparison of the Yams in cartons with ventilation 
holes in the sides and those without revealed no difference in 
their condition. 


According to the consignee 2,956 cartons had been 
delivered to his warehouse in 5rooklyn and these were inapected 
on July 15th. 


At Brooklyn the cartons were stacked 8a9 tiers high in 
one large pile and ocoupied about one~half the floor space the 
small one story building and, while an accurate count was not 
possible, @ rough tally indicated that the consignee's figure of 
2,956 cartons was more or leas correct. 


We understand that the Yams had been delivered to the 
warehouse after fumigation and they apparently had been in the 
warehouse for some time at the time of our inspection, The 
weather during the period from July 3 to July 15 was very varm, 
—_ to 90° F, or more on several days, and the exposure to 
the high temperatures was reflected in the condition of the cargoes 
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The air temperature in the warehouse was 90° F, and the 
pulp temperature of the Yams was the same. The stench of decay 
was prevalent throughout the warehouse and there was an ebusidance 
of flies and other insects about the area. 


Most of the cartons were variously crushed, some were 
torn and a large number were wet and stained by liquid oozing 
from decayed contents. 


The Yams in cartons selected at random from throughout 
the stack and opened for examination were aprouting, some had 
sprouts up to 6” in Length protruding through the tops and they 
were soft, moist su mushy, The pattern was more or less similar 
in eech carton and wile a few Yams were found here and there with 
only spot decay, mos: of them, an estimated 90% in cartons examined, 
were badly dcterioratev. 


per 


DISPOSLTION 


In addition to the approxinatoly 4,400 cartons we saw 
and the ones on trucks being returned after rejection by customers, 
another lot of 251 cartons had een sold and no complaint had been 
received from the customer at the time of our survey July 15. The 
consignee anticivated that there would be a complaint and would 
advise us so that we could arrange to examine the cartons but we 
heard nothing further and we assume that the 251 cartons were 
accepted ss sound. 


The Yems in the Brooklyn warehouse were caneget to the 
extent that they were considered to have no value and it was 
agreed that they should be dumped. 


‘the Yeue in the consignee's premises and at the American 
Banana Co. were not so sericudly a ed; a large portion had only 
spot decay, and it was thought they might have some value if sold 
to customers at ©. discount but the consignee stated that he had 
already attempte: shis and the customers that he had spoken to had 
refused to buy 1°29 Yams at any price. 


The question of sorting the Yems was discussed and the 
consignee egreed to sort a few cartons on a trial oasis but he 
leter advised us that no Yams were found which were considered 
suitable fc> eaie and further sorting was not worthwhile. 


we also discussed the possibility of selling the Yams 
for use as % frozen food product but we understand that firms 
who make thio product use machines to out and package it and 
because cf this only sound Yams are acceptable. 


It 48 our understanding that, except for the 251 cartons, 
ali of the Yans were eventually dumped, The consignee was requested 
to obtain receipts from whoever dumped the Yams and to provide us 
with copies of same but we have not '7selived she copies to date 
and we hee mot received any further information regarding the 
snipment,. 
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According to the consignee the Sound Market Jslue of the 
Yams was $17.00 per carton, A large board quoting the wrolesale 
prices of various commodities at American Banana Coe gave tiie price 
of Colombian Yams as $15.50 per carion at the time of our survey 
on July 9th. 


CAUSE VF DAMAGE 


we vere in attendance during discharge, see our Survey 
Report File #1G2~74,/C dated July 15, i974, at which time this 
shipment was sighted in #3 Deep Tanks where they were stowed up 
to 13 tiers bigh together with two (2) other shipments <{f cartons 
of Yams, one (3) of 1,000 cartons marked MARICHAL AGOSTO and 
another of 500 cartons marked D'ASTE CO. These 2 shipments we.* 
stowed mostly in top tiers. 


Ground tiers were on plywood and plywood platfor had 
been laid between every 3rd tier, ‘The cartons had been set out 
8" to 9" from the tank sides all around and there were air cnannels 
6" to 10" wide through the stows both fore and aft and athwartships 
for ventilation purposes. 


Adhhole covers located immediately aba”. the tank lids 
were open and the 6" service pipes at the sides leading to the 
Mein Deck were not plugged.s 


The tank lids vere removed July lst but discharge of 
the Yams 4id not start until 0800 hours on July 2nd «* which time 
we conducted our initial inspection. The air temperature at thy 
time was 73° F. and the temperature in the tanks was the same bit 
the air in the tanks was more humid and there was an odor uf druay, 


The pulp temperatures of cartons checked in top tiers 
were: Ming 74° F., Maxe 80° F. and, while the Yams in some cartons 
were warm to the touch, we sighted nc evidence of decay. 


The cartons were discharged in rope nets and this resulted 
in many oartons being crushed and torn. we protested this manner of 
discharge but for reasons explained in our General Survey Report 
nothing was donee 


While the use of nets caused unsightly conditions and 
accounts for the many crushed and torn cartons sighted during our 
audsequent surveys, it appeared to have caused little if any 
damage to the contents .ad was not a cause of complaint. 


as disc e@ progressed we noted that there were more 
stained cartons and pection of the contents of some cartons 4 
and 5 tiera Lato the stow revealed the Yams to be slightly shrive.led 
and gome were moist and spotted with soft decay. These conditions 
appeared to become progressively worse eni the Yams *.: cartons 
examined from lower tiers were damp and heated with « .igh percentage 
of deterioration. 


The pattern of damage in stow indicated a condition caused 
by eargo heat due to inadequete ventilation. ‘here was littie 
damage to the Yams stowed in the top tiers because they apparently 
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=aaaww een ae eww ew ww we ere re tl were eel eh elem 


hed received some ventilation from the manholes and serviee pipes 
but the air was not of sufficient force to reach the lower parts 

of the stows and thus heating occurred with consequent deterioration 
and the condition reached its most advanced stages in cartons stowed 
4n or near the oottoms of the tanks. 


The plywood walkboard platforms were also a factor in the 
damage. While the platforms provide excellent working surfaces and 
reduce crushing, in this instance they impeded air penetration and 
blocked the flow of gases and heat from the cargo. 


The weather conditions that prevailed ducing and after 
discharge probably accelerated the deterioration but can not be 
considereé a primary source of damage. Yama are normally carried 
from South America in open stow during warm weather months without 
any undue affect und we understand that they are occasionally 
stored for long periods in unrefrigerated warehouses before ship= 
meat. 


T is report is issued without prejudice to the rights 
of whom it may concern. 


} 
~ 
set 
q ep wg BPH gy 


STRUAN ROBERTSON 
MS 
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: PLAINTIFF'S EXHIBIT 9. 
TELEPHONE: (201) 332-8213 NIGHTS: 816 ANoREw 1-6187 


STRUAN ROBERTSON 
Master Mariner ' 

Marine Cargo Surveyor and Consultant oe : Js of 
7.18 EXCHANGE PLACE 3). .c.de.. ee ie 
«ree JERSEY CITY. Nu J. 073902 297: So (te teet i ce aie 

SURVEY REPORT 


File #102-7/c July 15, 1974 


4 


ce :* Examined at the request of Graiicolombiena; (New York) Ince 
For the scoot ot ‘hee it may nis - 
Inspection of Stowage and Discharge of Cargo 
WV Mer Tg sou" 3 
Arrived New York =~ July 1, 1974 


Vessel berthed at Pier 3, Army Base, foot of 58th St. 
Brooklyn, N.Y. 


Commenced di charge of cargo at 0800 hours on July l, 
Completed “ " " *" 1900 =" ” . 4. 


Weather during disc eo: 2 os Pa 
July 1, 1974 = Occasionally cloudy but dry.” . 
Air tempe 60 FP, to 83° Fe 
™ Pe og - Hot, humid and dry. 
Air temps 68° F, to 90° F, 
“ 45. = Eot, humid and dry. 
air temp. 75° Fe to 909° F, 


as 


TdIS IS TO CERTIFY that we, the undersigned surveyors, 
did, at the request of Grancolombiana (New York) Ince., 1 World 
Trade Center, New York, N.Y., attend on board the captioned 
vessel at Pier 3, Army Base, foot of 58th St., Brooklyn, N.Y. 
on July 1, 2 and 3, 1974, to inspect the stowage and discharge 
of cargo and have to report as follows: 


the hatches were round to be in good order and condition, 
each fitted with steel pontoons covered with tarpaulins of suite 
able quality, entirely satisfactory for the purpose intended, and 
with carzo gear to facilitate discharge, suitable and well main~ 
teaines. 


tne cargo compartments appeared to have been judiciously 
ventilated durinz the voyage, the ventilators being of 4 type, 
number uod sizo to permit of this procedure, and we found no ovi~ 
donce ol steumor sweate 


Luch compartment was titted with side batten: and/cr 
epar celli::, the sajority of which were in plece and in apparent 
mood crdu. und comdition 


Tas carro was distrituted, stowed and cunnaged as 


Gescrited hereinslter, Sel 
so | 5 
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4 We were advised by the Chief Officer that good weather 
had been experienced at the loading ports and that the sea passage 
had been prosecuted under normal conditions, without incident, ‘ 
except as noted hereunder: 


At Buenaventura: 


June 11 to Rain showers each day during loading, 

June 16, 1974 occasionally heavy. Work stopped and 
hatches clesed many times because of 
rain. 


We were advised that because of the 
frequent showers some bags of Coffee 
Beans vere wet when loaded and some 
were stained by contact with dirty, 
wet dock arec,. 
2 si 


Wind NE, force 6=7e Rough sea. Vessel : 
pitching and rolling moderately to heavily 
at times. 


| “peiseary sath, 
June 21, °297K)° 
" 22, Ly ) 


At Jacksonville: ‘ 
June 23, 1974 ) Occasional rain showers. Hatches closed 
f a, 7 ) during periods of heavy rain. 


° 2, * Heavy rain at 0940. hours, Hatches closed 
ei ee -.. «for the daye Some cargo-wet before hatches 5. 
oe “*"y" gguld be closed. °° °“ “ Oo 


The vessel had discharged cargo at Wilmington in dry 
weather, 


STOWAGE ARRANGEMENT 


#1 Shelter Deck A few cases General Cargo marked PUSAN KOREA, 
and various, were stowed 1 high forward. 
The underdeck aft spece was floored off with 
bales of Cotton Piece Goods marked ECHALVA/ 
BALTIMORE, stowed 1 high on plywood. 
The remaining space was empty. 


#1. ‘Tween Deck Flooring off the after 7'-5' of the hatchway 
and wings abreast and underdeck aft were 
bales of Tobacco marked T C 29-353, stowed 
3-4. tiers high on plywood laid over paper 
and canvas. 
The hatch boards were well covered with canvas, 
paper and plywood, 
The remaining space was empty. 


#1 Lower Hold Floored otf from 1'=2! abaft the forward 
bulkhead to l'-2!' forward of the after bulk» 
head with begs of Coffce Beans stowed 1314 
tiers high on paper. laid over plywood. The 
aides were lii ad with paper in way of bags. 
Chops leigg T wore s 


2103 = 2476 = 2505 
210 = 2480 = 2509 
2107 = 2503 ~ 2510 
2h75 = 250k = 7227 | 
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#2! Tween Deck - Empty. 


#2 Lover Hold ~ One (1) empty 20' container wes stowed in ~ 
Ommon with the forward hatchway. : 
#3 Lower Hold) Flooring off from about 3/4 hatch into #3 
Lower Hold were bales of Cotton Piece 
Goods for St. Johns stowed 5-6 tiers high, 
Overstowing the bales and flooring off fore 
ward of them to about 4 hatch were bags of 
Coffee Beans stowed 7=& high over the bales 
and 14-15 high elsewhere. Ground tiers 
were on paper laid over plywood and the 
were lined with paper in way of bags. 
sighted were: 
46 « 6167 6201 
6202 


6170 
6171 6203 
6173 6204. 


$183 


ae 


eera?r 


tfTween Deck containerrk wers stowed in the hatch= — 
way and forward g wings. 
Flooring off the after # wings abreast the 
hatchwey were bags of Coffee Beans stowed 
10-11 tiers high on paper laid over plywood, 
the sides were lined with paper in way of 
bags. Ps sighted were: 0718, 1125, 4176 
and 41 ‘ 


es . : 
The underdeck aft space was floored off with 
cartons of Yarn for St. Johns. Some cartons, 
also some bags of Coffee Beans in ground 
tiers had been wet by rain at Jacksonville. 
For further details see list of oxeaptions, 
The remaining space was empty. : 


be Lower Hold Flooring through from #2 Lower Yold to about 
Oommen 4 #3 Heatchway were bales of Co.. nm Plece 


#2 Lower Hold) Goods for St. Johns stowed 5Se6 tiers Bigh 
Overstowing the bales and flooring off the 
remaining space were bags of Coffee Beans 
stowed 7-8 high over the bales and 14-15 
high.elsewhere, Ground tiers were on paper 
laid over plywood and the sidos were lined 
with paper in way of bags. Chops sighted 


Both tanks were floored off with cartons of 
Yems marked MARICHAL AGOSTO, ANDINO and 
L'ASTE CO, stowed 10-13 tiers high on ply- 
wood with plywood platforms between every 
AY, tier. The cartons were set out atout 
"/9" from the tank sides all around and 
tiiere were air channels bota fore and aft 


File #102-74,/C 


#3 Deep Tanks 
cant. 


' 


” ght" tween Deck 


#5. 'Tween Dok 


Lower Hold 
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and athwertships, each 6" to 10" wide, through 
the stows for ventilation purposes. 
Tne tank manhole covers in the 'Tween Deck 
had been left open, also further ventilation 
was provided through the 6" service pipes 
which extend at the sides to the Main Deck. 
For details regarding the condition of this 
cargo see list of exceptions. et j 
a a Ce ae ae ogee 
Flooring off forward on either side of the © 
engine room projection were bags of Coffee 
Beans stowed 9-10 tiers high on paper laid 
over plywood. ‘The sides and bulkheads were 
lined with paper in way of bags. Chops 
sighted were: 415, 1180 and 82)2. 
Empty containers were stowed.in, the hatch= ¥ 
waye + 
The remaining space was emptye 


Floor off from 1!'-2' abaft the forward 
bulkhead to about @ hatchiwere bags of 
Coffee Beans stowed 12-13 tiers high forward 
and 3=9 high.elsewnere. Ground tiers were 
on paper laid over plywood and the sides and 
shaft tunnel were lined with paper in way of 


ad 
ida sis. 


pe hg _Chops sighted were: _. ih. aes 
7 07 0 PPro 3 4175.“*. 2 si dee S . me ae : a &: 
“O712. @ 709" oH” ee Oe 

0743 = 709 

12 = 7lil 

1166 = 7113 


2106 = 7125. ~ ao ae 
The remaining space: was emptye js). 


>. 
i 


Emptye 


Floored off from l'=2! abaft the forward 
bulkhead to 1'=2! forward of the after 
bulkhead with bags of Coffee Beans stowed 
13-14 tiers high or to near beams on paper 
laid over plywood. The sides were lined 
with paper in way of bags, Chops sighted 


were: 
= 11672508 = 7110 
1121 = 1179 = 3063 
1123 = 2506 #4175 
1160 = 2507 =4178 
EXCEPTIONS 


The following exceptions were noted during the course 


ot discharge: 


Yams 


MARICKAL AGOSTO) Cartons of the customary type with contents 


D'taASTE CO 
ANDLNO 


) individually paper wrapped. 


) 


‘* 


Pe 8: 
. Yama ‘(cont.) 


Pe 


og 
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'. Many cartons were crushed and t 


es es 
orn during 
discharge, some badly with contents exposed 
and/or partly adrift. This danage occurred 
as the result of discharging the cartons in 
rope nets. We protested this manner of dis- 
charge and recommended that pallets or “Pie 
Plates" be used and we were initially advised 
that this would be done but when we returned 
to the pier later the nets were still being 
used. Apparently "Pie Plates" were not 
available and we understand that Safety 
Inspectors rejected the use of palleta, 

Noe 3 after derricks are located near the 
winches and close to the after coaming. The 
Deep Tanks are in the after hatchway and in 
order to lift cargo from them the derricks 


' have to be rigged at a sharp angle, nearly .. 


verticaz, and drafts slung from the tanks 

to the dock pass over the winchman'a head, 
Apparently tais was considered hazardous 
and, according to plier officials, the reason 
pallets could not be used, 

The contents of cartons examined were sprout- 
ing, some had heavy sprouts, Pulp tempera-. 
tures checked in stow at the start of dis» 
charge were: Min. 74° F., Max. 80° F, 

There was a moderate percentage of field 
bruises and mold spots, mostly old, and some 
Yams hed the paper wrappers stickince to them 
and some wore slightly soft and shrivelled, 
The contents of some cartons later examined 
on the dock, which were stowed in bottom 
tiers of tho tanks, were found to be moist, 
heated with a high percentage of soft decay. 
Tre Yams were discharged July end and 3rd, 
1974 and the air temperatures during this 
period were high, reaching 90° F,during the 
afternoons. 

The tank lids were removed July lst and the 
air temperature in the tanks at the time of 
our inspec ion on July 2nd was /73° F,, more 
or less the same as that in other compart- 
ments, but we noted tnat the air in the 
tanks was more humid than on deck and there 
was a moderate odor of decay. 

The presence of moistness aud soft decay in 
some cartons appeared to be the result of 
heating probably caused by inadequate venti-~ 
lation in stow, 

There were complaints from the Importer of 
the cartons marked ANDINO (Vana eg Co) 
in respect to the condition of this shioment 
and the Yams were examined on the pier and, 
apparently in stow, by Mr. James McCabe, 
Fruit & Vegetable Insapecto.*, on behalf of 
the Importer. . 

A joint survey has been arranged with Mr. 
MeCabe and details of our findings will be 
given in a later report. 
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Yarn " 

R K M/ST. JOHNS Many cartons damp and water stained and 


Tobacco 


TC 29~353 


Coffeso Beans 


CHOP 
7127 


2503 
2475 
6203 


6183 
6171 


1168 


4l77 


* 3485 
6112 


Lité - 


1125 
3490 


some disintegrated with contents adrift. 
The cartons were wet by rain during dis~ 
charge at Jacksonville. The danaged 
cartons were re-packed and recoopered by 
the crew during discharge at New York. 
Sighted in #3 'Tween Deck. 


Some bales, mixed in stow, with old, 
dried water stains. 

We were advised by the Chief Officer 
that exceptions were taken at time of 
loading in respect, to some bales being 


,, atained, . py Ee, “ 
* Sighted in #1 Shelter Deck, ~ al 
# BAgS EACEPTION WHERE SIGHTED 
2 Torn in slings during dis- 
charge, part spilled. #1 LH. 
- forn in slings during dis- 
charge, heavy spillage. ” 
1 Dry water stained, "Country 
stains", : ° 
4 Heavily dry water stained, 
Old condition. #2 LH. 
ee ee ee do ee ate) Ns eR Re RN oe " 
8 Heavily dry water stained. 
Rain at Jacksonville. ° S 
10 ea ee ot ee do So hententehedenhenkanl " 
Some Smudged by marking inks ° 
“ nie oman do cients " 
1 Torn by contact with coaming ~ 
during discharge, heavy 
spillage. ' 
Some In ground tier in after port 
wing, water stained by rain 
at Jacksonville. #3 T.De 
5 Dirt smudged on one end. . 


Sone 3 sighted staine~ by yellow 
colored substance on eos. 
Mixed in stow indicating the 
stained bars were loaded in 
tnis condition. #3 Lelle 
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oe 


“GHiuP EXC SPTION WHERE SIGHTED 


0718 Torn by hatch beam when 
hatch was opened, spilling, 3 LH. 

Soiled by debris through 

ihatch boards, *:." ‘. 


Dry water stained. "Country 
stains". 


Soiled by debris through 
natch boards. 


Dry water stained. "Country 
-stains", aye 4 
Torn by dragging during dis<- 


charge, spilling. 


yvorn in sling during discharge, 
spilling. 
Old, dry water stain, 


Torn during discharge, 
spilling. 


Dry water stained, most. up? 

heavily. : 

The wetting was not recent and 

possibly occurred during load- 

ing at Jacksonville. On Pier 


WE DO HEREBY CERTIFY that, with the foregoing exceptions, 
the cargo discharged at New York was, to the best of our knowledge 
and belief, so discharged in good order and condition. 


i. 
ee 


366a 
PLAIN C IFF'S EXHIBIT 11. 


; : 
3 i ‘ 
uy t mn 
3 ex bd ’ . 5 
¢ « the i e 
° a e 
ae : ap : i ; 
i} : ~ ic i : ee, : ’ z 
: t gig o . : 
i 2 oe roy 
: a ae cy 
' “, eae ‘ , 
a : ; we ; “ba i 
: ’ : ‘ 
A rere. : . ‘ We ‘ 
Mey a, : : ant . 
é is ‘ : . y \ ara ‘ 
‘| ow my . 
{. 
a | | 
- : 
2 ‘ ie} 
' 
ae : j 
. : 2 + 


/ 


A. ia ee 2 
: . Te a 


; i. att. elventi mastes 


' 
a 


. 
— i 
* 
° 
at aie” sg Be me ee 


+ : s ’ 34 4 Fe a 
= ¢ : ee had 3, & 
- ty ee 
- : $4 Bomme 
ea ERAS STAT TEDL, | 
oo em, -— (oa pe 


f tot 


Vee 8: HOL ONL EGET} HP 


0 eee 


4, = 


ee 
nose ay FJ 
gai tee 


EVES, 
VAL 


ve aa - F 4 ee 


Siincinnditt-ray tineamnaioaaeedned aera a 
ET 5 ET ER A RE RC ER RE A A AN TRS ER |e RE A SRL ON ROR SARANRN ANN a 208 


PO te OO Os ms Ri sy 


367a | COPY 


PLAINTIFF'S EXHIBIT 13. _ 
UNITED STATES DISTRICT CCURT 


SOUTHERN DISTRICT OF NEW YORK ! 


VANA TRADING CO., INC. 


Plaintiff, : 
~against- : 75 Civ. 1278 (MP) 
The SS METTE SKOU, her engines, : \ 


boilers, etc., and FLOTA MERCANTE 
GRANCOLOMBIANA, S.A., 


ee 


Defendants and Third- 
Party Plaintiffs, 


~against- 


OVE SKOU, 


Third-Party Defendant. 


Deposition of EXPORTADORA ANDINA LTDA., 
by ARTURO MEJIA DIAZ, taken by plaintiff pursuant 
to notice dated 8/7/75, at the offices of Purring- 
ton & McConnell, 40 Wall Street, New York, New York 
10005, on August 13, 1975, at 10:00 a.m., before 
Roberta Lerch, a Certified Shorthand Reporver ai.c 


Notary Public of the State of New York 


we (Sompany Ane. 
By 


fangs selec oa 


Vik 0 A COMPLETE AEPONTING SERVICE SINCE 1939 


CERTIFIED SHORTHAND RE ponrens (2, 


APPEARANCES: 


ALSO PRESENT: 
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PURRINGTON & MC CONNELL, ESQS. 
Attorneys for plaintiff 
40 Wall Street 
New York, New York 10005 
BY: JOHN H. MC CONNELL, ESQ. 
Of Counsel 


RENATO C. GIALLORE' °., ESQ. 
Attorney for uefendants and third-party 
plaintiffs 

67 Broad Street 

New York, New York 10004 


HAIGHT GARDNER POORS & HAVENS, ESQS. 
Attorneys for third-party defendant 
One State Street Plaza 
New Ycrk, New York 10004 
CHESTER D. HOOPER, ESQ. 
VINCENT M. DE ORCHIS, ESQ. 
Of Counsel 


LOUIS SOUSA 


IT IS HEREBY STIPULATED AND AGREED by and 


among the attorneys for thé respective parties herein 


that the signing, sealing and filing of the within. 


deposition be waived. 


IT IS FURTHER STIPULATED AND AGREED that 


all objections, except as to form, are reserved to 


the time of trial. 


Ma naronsnerd Dotnrtivwel \neiwh nem | 


an ov | a w rh foes 


= 


© 
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PLAINTIFF 'S EXHIBIT 13 
ARTURO MEJIA PIA Z, being 
first duly sworn by the Notary Public (Roberta Lerch), 
and stating his residence address as Edificio 
Seguros Bolivar. Apartment 306, Cartagana, Colombia, 
testified as follows: 
EXAMINATION BY: 
MR. MC CONNELL: 
Q Would you state your fuil name? 
A Arturo Mejia Diaz. 
Q And your home address? 
A Edificio Seguros Bolivar, Apartment 39. 
Cartagena, Colombia. : 
Q What is your business? 
A Export yams. 
By whom are you employed? 
Expostadora Andina Ltda. 


What is the business of Exportadora? 


RE NN LT) NY | RL CC NN 


Grow yam and export yam. 


And what is your title in the organization? 


r OD FP ODO FP 0 


General manager. 
Q Is there a president? 
A General manager in Colombia is like a president. 
Q What was the business of Exportadora Andina 

in June of 1974? 


eA: 


an wm & YS ND = 


on 


=) 


24 
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Mejia Diaz . 


they operate those businesses. 


Q 


A 


Q 


How many brothers do you have altogether? 


Nine brothers--eight brothers and one sister. 


‘ 


Do you personally, or does Exportadora Andina, 


have any interest in any other companies? 


A 


trip? 


Q 


Cartagena? 


A 


Q 


No, six. 


When did you arrive in New York City for this 


Last Sunday. 

August 10. When are you leaving? 

I expect to leave today. 

And where are you going? 

Miami. 

And from Miami where are you going? 
Cartagena. 


No you know when you are going back to 


I'm planning to stay in Cartagena next Saturday. 


Do you recollect making a shipment of yams on 


the SS METTE SKOU in June of 19747. 


A 


I do. 
To whom did you make that shipment? 
Vana Trading Company, Incorporated of Ncw York. 


What size shipment was it: 


OUTINET) Reporting 0 parry In. 
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Five thousand cartons of yam. 

Had you received an order for those yams? 
I received an order from Mr. Lou Sousa. 
Who is Mr. Sousa? 


Mr. Sousa is the president Vana Trading. 


A Yes, sir. 

Q ¥ wears like to show you a document and ask you 
if. you would identify it. 

A This is the invoice that covered the 5,000 
cartons of yam. Here is my signature and the stamp of 
my company. 

MR. MC CONNELL: I would like to ask that 
this document be marked as Plaintiff's Exhibit 1 
for identification. 
(Invoice marked Plaintiff's 


Exhibit 1 for identification, 
as of this date.) 


BY MR. MC CONNELL: 

Q z rotice that the invoice which is Plaintiff's 
Exhibit 1 for identification has the word "Telefonicamente" 
in the upper right-hand corner. What does that indicate? 

A That mean I receive the order by phone. 


“Q What were the terms of sale for this shipment? 


FOB Cartag@na, Colombia. 


Q Was an invoice issued for the shipment? 
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And the price? 
A Five dollar for each carton of 25 kilos each. 
Q Can you recall when the order was placed with 
you by Vana Trading Company? 
A Early in June. 
Q Of 1974? 
1974, yes. 


Had you done business before with Vana Trading 


Yes, I did. 
For how long? 
Pour years. 
Q Had you spoken with Mr. Sousa befcce in 
person? 
A Yes, sir, I do. 
And by telephone? 
Many times. 
So you recognized his voice? 
Yes, sir, I do. 
Were these yams paid for? 
Yes, sir. I get paid through my bank. 


Q I notice on the invoice it says "Carta de Credito 


\ 
in the upper right-hand corner. What does that indicate? 


A Letter of credit. 
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Z A 35 kilos. I know some like this. (Indicating) 
3 Q What type of yam was it that you exported on the 

| 4 || MerTEe sxou? 
£) 5 A ‘The Criollo, Babosa. 

6 Q Would you Gescribe the Crio]!. or Babosa yam? 

7 A It's a yam that has a weight between two and 


a half to six and a half pounds. It has a beautiful form, 


a NT 


3 you know. No holes, intact. It has to be fresh and 

10 perfect to export. And it's a very hard yam. 

11 Q What is its color? 

12 A Dark. 

13 Q And when it is cut, what is the color inside? 
14 A White. : 

15 Q Senor Mejia, I would like to ask you to take this 
16 piece of paper and if you would just give us an outline 
17 of, let's say, a five-pound Criollo yam, the size, just 
18 so we can get an idea of the size. 

19 : (Witness complies) 

20 MR. MC CONNELL: I would like to ask that 
21 this diagram be sacked ia Plaintiff's Exhibit 2 


for identification. 
MR. GIALLORENZ1: Is that the actual size 
of the yam,‘or'is that drawn to scale? That's 


the actual size of the yam? 


~ 
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1,650,000 kilos. 
1,650,000 kilos? 
Kilo, yes. 
Is that total or yams which were exported? 
Total. 
Q Is that total of the farm or just the yams 
exported? 
A Total of the far’. 
Q How many ‘ rtons is thst of 25 kilos each? 
A It's about 66,000 cartons of 25 kilos. 
Q And for the year 1974, how many cartons of 
yams did Exportadora Andina export? 
A Between 75 to 60,000 cartons. 
Q Now, with respect to these particular yams, were 
they grown on your farm? 
A This particular-- 
Q The yams which are exported on the METTE SKOU, 
these 5,000 cartons. 


A Well, I remember, you know, that we make--days 


before a shipment of 5,000 cartons in the vessel FELIPE 


of Grancolombiana, and there was a couple, maybe three 
or four thousand cartons left in our warehouse. ‘Yhen 
when I receive the order for the 5,000 cartons in the 


METTE SKOU from Mr. Sousa, I get in contact with the 
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- A We prepared the land with equipment and we make 
3 some mountains. 
4 Q Mounds? 
5 A Mounds, yes, small. Then we take the yam, we 
6 cut it and put it into the earth. 
7 Q You put apiece Of yam into the mound? 
8 A Into the mound, yes. Near the mounds, about 
9 five inch uear, we plant corn. 
10 Q What's the purpose of planting the corn in 
7 | the mound with the yam? | 
'e | A Because the yam need support to grow. The 
id : plant of the yam need support to grow. 
14 Q The plant of the yam? 
15 A Yes. 
16 Q Needs something to twine around as it grows? 
17 A Right. 
18 Q When are the yams planted? When are the seed 
19 yams planted? 
20 A Generally, in the rainy season, which start in 
21 April. 
o7) Q How long does the yam take to mature? 
23 A Eight and a half to nine . As. 


Can you describe how *he yams are harvested? 


A Yes, sir. My men, one by one, they have a stick 


Goammmere¢ Reporting Compa ine. 
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| 
| 
2 of lumber, a branch of the tree, a stick, and they go 
3 like this (indicating). 
4 MR. MC CONNELL: Indicating a digging 
: 5 motion. 
é A They take out like this (indicating). Then they 
os 7 get a yam, do it like this and put in baskets. 
8 Q When you say "do like this"-- 
aie 9 A Rub the yam. 
! 10 | Q They rub the yam. Why do they rub it? 
il A To <ake the earth out. 
. 12 Q And then what do they do with th= yam? 
13 A They take--when they fill the basket, chey take it 


place we have on the farm, a small place, and they 


in there. 


16 Q How long do the yams rer. om there at this place? 


Seven, eight hours. 


When you say "place," what do you mean? 


— 
tee) 
1@) 


Well, it's like a shed. 


A shed? 


Shed, yes. 


And then what happens to the yams at that point? 


8 
re) 


A At that point, then we bring the trucks. 


23 
a4 When we have enough yam to take “rom the farm to the 
25 packing plant and then the men start to select the yam 


(enemrerré Renartinelconmam lnc. 
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that is good for exportation in the farm. They say 
the small yam is no good, and they leave it there. 

The one that has a hole is no good. They 
leave it there. Not well conformation, leave it there. 
It has to be perfect, you know, to take from the farm to 
the warehouses, to our warehouses. | 

Q How far is it from the farm to the warehouse? 
A Four and a half hour. 

Where is the warehouse located? 

Turbaco, Departmento Bolivar. 

Would you describe your warehouse? 


We have four warehouses, similar all of them. 


thirty 
ten meters in the front by taeee meter long. 


Do you Own or rent the warehouses? 
We own the warehouses. 
Do the warehouses have roofs?. 
A roof, yes. 
What does that mean? 
Coconut leaf. 
Q. What is the construction and the material of 
the walls? 
A The walls are cement pinek 


What sort of ventilation do the warehouses 
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Q What do you do with them? 

A For the farmer; we return to them. We do not 
Save that. 

Q Do you know what they are used for? 

A They use that for internai consumption or they 
use for seed for a new crop. 

Q Of your own knowledge, do you know how long 
yams of the Criollo variety can be warehoused? 

A Up to eight to ten months. 

Q Previously, you mentioned that the yam matures 
in eight and a half to nine months. 

A Right, sir. 

Q Are yams harvested immediately upon reaching 
their maturity? 

A Some people leave the yam in the earth for 
two, a month and a half, two months,two and a half months 
to get a better price when the yam or the crop is finished, 


you know. 


Q When would you expect that all the yams would 


have been harvested for, lec's say, the year 1974? 
By what date? 

A Exact date? 

Q Approximately. 


A Latest March. 


? 
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A O.K. 
We put our man-- 
Q Were they stored in the warehouse? 


A On the floor, in piles. 


Q Is that the normal, customary way of storing 
them? 

A Normal, customary, vee. 

Q When did you commence packing these yams for 
export? 

A Early June, too, because, you know, we 


have to--as soon as the yam come, we start to pack. 

Q As soon as these yams arrived at your warehouse 
you started to pack them? 

A To pack them, you know. Before the pieking, we 
check that the yam is in-- 

Q Wait a minute. Let's take it one step at a 


time. How long did it take you to pack these 5,000 


cartons? 
A Five, six days, seven days. 
Q Do you recollect when the packing process was 


completed for these 5,000 cartons of yams? 
A This was around the 14 or 15 of June. 
Q Would you describe the packing process? 
A Yes, sir. You know, when we are packing, we are 


FO neans 


F die if 
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in the warehouse, where we pack. 

Then we see that the men follow our instructions 
of selection of the yams. They pick up the yam, one by 
one again, rub the yam, see if it's a strong yam, no 
holes, and have good conformation. 

From the pile, they bring that to the table. 

We use two big tables in there, eight men at each table. 
Then the men bring the basket, again put the yam on 

the table one by one. They don't throw. They put it one 
by one. 

Q They don't what? 

A They don't throw the yam like that. They have 
to pick up and put it over here. Then the man who start 
to pack get the yam, rub again to take out the earth, 
you know, look again to see if it has any holes, is it in 
good condition, look fresh and then wrap. 

Q What do you mean by "wrap"? 

A They wrap with newspaper, nonprinted. 

Q They wrap it in paper that is-~ 


White paper. 


Like newspaper but without printing on it? 


Like newspaper without printing, yes. 
Are they wrapped loosely or tightly? 


Loosely. 


GCoanmer Reporting company ln. 
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Q What happens to the yam then? 

A Then they start to put the yam in a corrugated 
carton box that we use. The carton is 25 kilos net and is 
made by Carton de Colombia, S.A. in Cartagena. The 
company is a division of the Container Corporation of the 
United States. It's a carton that is strong. 

Q What is the reason for wrapping the yam in 
the paper? 

a To avoid the yam one to another--how do you 
calli tnat? 

MR. GIALLORENZI: Chafe. 

Q Don't rub or chafe against the other yams? 

A Yes, sir. 

Q Where were you during the packing procedure for 


these 5,000 cartons of yams? 
A Most of the time in the packing plant. 
Q And what were your duties? 
A I supervise, you know, the men to see that they 


follow our instruction, checking that they have to pack 


a yam that is good for export. 

Q With respect to these yams, would you describe 
their condition as you saw them? 

A Fresh and good configuration, no holes. 


Q How about their size? 


“ ore on ° 
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Are these trucks that you own? 
No, sir, rented. 
How many cartons were taken on each day to the 


pier? 


A If you use five trucks, you put 6,000 carton. 


If you use two trucks, you put 2,000 cartons. It 
depends on the capacity of the truck. 

Q In this particular shipment, over what period 
of days were the yams delivered to the pier? 

A It took about--because i were waiting that the 
farmer bring me the yam that I buy from them, it took 
about eight days to put on ihe pier the whole cargo. 


Q Would you describe the cartons which were 
A It's a corrugated carton, boxes of 25 kilos, each 


Q You mentioned the maker before. Is there any 
ventilation in the box? 

A Oh, yes. 

Q Would you describe that? 

A It has ventilation on the top of the box and 
ventilation to the handle. 

Q To the handle holes? 


, A Handle holes, yes. 
~ 
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2 A All around the warehouse, yes. 

3 Q Who owns that warehouse? 

4 A The government. 

5 Q Can you recoilect when these yams were loaded 

6 || aboard the METTE SKOU? 

7 A The METTE SKOU? Between the 18 or the 19. | 
8 o ef 

9 A June, 1974. 

10 Q Is:there any requirement for inspection by 

11 any government acéncy, any Colombia government agency, ) 
12 prior to export? 

13° A There is a requirement. There has to be an 

14 inspection by the Instituto Colombia Agropecuario. 
1§ -% And the initials are ICA; is that correct? 

16 A ICA, yes. They check the cargo, that it is in 
17 good condition. 

18 Q How do they know when to make the inspection? ° 

19 A It has to be before the ship saiis. 
yt) Q How are they advised to make the inspection? | 
21 A Through the broker; when we make a shipment of 

2 yams, you know, I go with my partner--I go alone and from | 
4 each pile I get one, two carton and check at the pier befor: 
yy the ship go. 

4 Q You check the yams at the pier yourself? 
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Q How large are those openings? 
A The one on the top is about one inch wide and 


eight inch long and the other can be one and a half inch 
wide and six inch long. 

Q How many people did you have working at your 
packing plant on this occasion? 

A On this occasion was 40 person--not this 
occasion but all the time 40 person. 

Q How far is it from the warehouses at Turbaco to 
the pier at Cartagena? 

A Half hour. 

Q Would you describe the place at the pier where 
the yams were taken? 

A Yes. This is an almost new, big warehouse. Is 
about 250 or 300 feet long, 100 feet wide. In the 
front it has very good equipment to get the cargo. 

They put the merchandise as soon as they receive 


it on pallets there, palletized, and it has very good 


ventilation. This warehouse has about 20 doors, like this. 
Q 20 doors? 
A Yes. 
Q Around? 
A All around, yes. 


Q All around its insides? 
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All around the warehouse, yes. 
Who owns that warehouse? 
The government. 
Can you recollect when these yams were 
the METTE SKOU? 
The METTE SKOU? Between the 18 or the 
Of? 
A June, 1974. 
Q Is there any requirement for inspection by 
any government acency, any Colombia government agency, 
prior to export? 
A There is a requirement. There has to be an 
inspection by the Instituto Colombia Agropecuario. 
Q And the initials are ICA; is that correct? 
A ICA, yes. They check the cargo, that it is in 
good condition. 
Q How do they know when to make the inspection? ° 
A It has to be before the ship sails. 
Q How are they advised to make the inspection? 
A Through the broker when we make a shipment of 
yams, you know, I go with my partner--I go alone and from 
each pile I get one, two carton and check at the pier befor« 


the ship go. 


Q You check the yams at the pier yourself? 
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A Yes. I open a carton. s5ecause the yam is with 
paper, I take out the paper. I see one or two yams, 
see if the yaus are strong, clean and good, no holes, 
wrap,stick it in, put it in the carton again. 
Q When was the last time you saw your yams? 
About a day and a half before the ship goes. 


How would you describe their condition at that 


Looked fresh and good and no hole at all. 
Q Did you give any instructions to the ocean 
carrier with respect to these yams? 


& On these specific yams? 


Q Yes, with respect to the shipment of them. Did 


you write any letters to Grancolombiana? 

A Yes. 

Q I would like to show you a document and ask if 
you would identify it. : 

A Yes, this is the letter, and here is my 
signature and the stamp of the company. 

Q Is this a copy of a letter which you wrote to 
Grancolombiana at Cartagena? 

A Yes, Grancolombiana office at Cartagena. 


MR. MC CONNELL: I would like to ask that 


this letter be marked as Plaintiff's Exhibit ‘ for 
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identification, together with its translation, which 

is appended thereto, with a certificate of accuracy 

by the translator. 
(Copy of letter from Senor 
Mejia Diaz to Grancolombiana 
at Cartagena together with 
certified translation marked 
Plaintiff's Exhibit 4 for 
identification, as of this 
date.) 

BY MR. MC CONNELL: 


Q How was this letter sent by you to Grancolombiana 


A By messenger. 


Q Did you obtain any acknowledgement with respect 


to its receipt? 

A Yes, because here is the stamp of Grancolombiana 
that they received it. 

Q Aside from this letter, did you have any other 
communications with Grancolombiana. respecting the 
carriage of this shipment? 

A No, sir. 

Did you personally have any? 
Conversations? 

Yes. 

With the Grancolombiana line? 
Yes. 


With Mr. Padilla. He worked for Grancolombiana 
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in Cartagena. \ 
Q And when did that take plecs? 


A The day I send him the letter I told him please 
follow that instruction, you know, because that's the 
way my buyer request for the cargo. 

Q Were you present at the pier when the yams were 
actually loaded aboard the vessel? 

A No, sir, I was not there. 

MR. MC CONNELL: That's ail I have. 
EXAMINATION BY 
MR. GIALLORENZI: 

Q Mr. Mejia, you stated on direct questioning by 
your lawyer that you had received an order for the 5,000 
cartons of yams from Mr. Sousa in the early part of June. 

A Right, sir. 

Q 1974. 

A Right, sir. 

Q Can you fix the exact: date when you were 
advised by Mr. Sousa that he wished to purchase 5,000 
cartons of yams? 

A Could ke about the 2nd or 3rd of June. 

Q Can you tell me the exact date when you made 
the shipment of yams on the vessel known as the FELIPE? 


A The FELIPE: Was about at the end of May or the 
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And I take it that these yams were lying about 
of the warehouse? 

Piles. 

Piles? They were not packed? 

Not packed, no. 


Do you know when these yams were received in 


your warehouse? 


A 


Q 


Yes, about March. 


So, in other words, these yams had been laying 


in your warehouse from March until June 2nd when you 


received this order? 


A 


Q 
were they 
A 


Q 


A 


Q 


Right, sir. 

When they were in your warehouse in piles, 
covered with anything? 

No covers, sir. 

And how high were the piles? 

Like one meter and a half. 

About five feet high? 

Right, sir. 

And’ how wide were the piles? 

About another meter anda half. 


And how many yams would you say were in 


each pile? 


A 


In each pile? 
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Q Yes. 


A It's a long pile. 


Q It's a continuous pile? 
A A continuous pile, yes. 
Q In other words, there would be piles one and 


a half meter high and one and a half meter wide? 


A Right. 
Q Was there any space between these piles? 
A Yes, we make like this, from there, up to here, 


we make a pile, right. We skip about one meter, and then 
make another pile of the same size. 
Q And how many piles would you say you had in 


your warehouse? 


A I don't remember now. 

Q Do you know how many yams were in each pile? 

A No, sir. 

Q Now, these yams came in in March of 1974, into - 


the warehouse and were piled? 

A Right, sir. 

Q And they remained in that pile from the time 
they initially came into the warehouse until the time you 
started to pack for Vana in June? 

A Right, sir. 


Q Now, according to your testimony, the yams were 
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originally planted in April and they were fully matured in 
about November or December; is that correct? 

A December, sir. 

Q And in December were these yams taken out from 
the mounds of the earth that you described in your farm 
in Palmira? 

A The yams that remained in my warehouse was taken 
out in March. 

Q In March? 

A Yes, sir. 

Q The yams that came from your farm in Palmira 
were taken from the earth in March? | 

A Right, sir. 

Q So that although they were ready to be | 
harvested in November or December, you allowed them to 
remain in the earth until March? 

A Right, sir. 

Q Now, during the time that they remained in the 
earth from November, December, when they were fully matured 
and ready for harvesting until March, did you have any 
excessive rains or any unusual climatic conditions in 
Palmira? 

A From December to March? 


Q Yes. 
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No rains, sir. 

No rain? 

No, sir. 

And no unusual climatic conditions? 
No, sir. 


What was done with the yams from November to 


March? What did you do to the mounds that contained tne 


yams from November to March in your farm in Palmira? 


A 


Q 


A 


Q 


A 


out the yam, right. Then we start to burn the vine leaves. 


Q 


Palmira? 

Yes. 

From Nov. 2x to March? 
Right. 


We are finished taking out our crop. We take 


Were all of the yams taken out of the ground in 


November or December, January, February or March? When 


was the last yam taken ovt of the ground? 


A 


I said early March. 

Early March? 

Yes. 

And then they were brought to the warehouse? 
Right, sir. 

And they remained in these piles? 


Right, sir. 
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(A brief recess was taken.) 


GIALLORENZI: 


When you received this order from Vana on 


June 2nd or 3rd, were there any yams that had already 


been packed into cartons? 


A 
Q 
A 


Q 


No, sir. 
They were all loose in these piles? 
Piles, yes, sir. 


And when did you start to pack the yams into 


the cartons? 


A 


> 0D Fr O FY DVD 


Q 


Could be the six, seven. 

And they were being packed at two tables? 
At two tables, yes, sir. 

With about 40 men working at both tables? 
16 men, sir. 

16 at each table? 

Eight at each table. 

Eight packers at each table? 

Right, 16 together. 


And they were being assisted by men who would 


pick up the yams from the piles and bring them to the 


table? 


A 


Yes, sir. 
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fem 


Q So they would be packing 16 cartons at the 


same time? 


A Yes, sir. 


Q During those six or seven days that they were 
packing these yams, were you at the warchouse No. 1? 
A Most of the time, yes, sir. 


Q When you say most of the time, how many days 


wo aonriaun + 8 


would you say you spent there? 


A You want in hours a day? 


pect 
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Q Let ine say first days and then I will ask you 


et, 
pet, 


in hours. 

A Could be seven days or the eight days, and in 
each day I spend maybe seven hours, eight hours a day. 

Q You spent seven or eight hours a day each day 
while they were packing? 

A Right. 

Q Where was your office located in this warehouse? 

A It's in--it's like from here to there. 
(Indicating) 

Q About seven or eight feet? 

A It's no office. It's a desk. 

Q From the desk, could you see the two tables 
that were being packed, at which they were doing the 


packing? 
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From my desk? 
Yes. 
A Yes. 
Q And you stayed there continuously except the 
time you went for lunch? 
A I stay. 
Q What did you do? 
A Walked around, checking that they follow 
instruction. 
Q Did you go outside and attend to some other 
business? 
A I leave the warehouse maybe for ten minutes. 
Q Ten minutes? 
A Twenty minutes. 
Q Out of a seven or eight-hour day, you left 
the warehouse for twenty minutes total? 
A In a day? 
Q Yes. 
You can say forty minutes. 


Forty minutes total. 


To pack 5,000 cartons, how many yams 


you need? 
A About between 55,000 to 60,000 yams. 


Q Just before they put the individual yams in 
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the white paper, how many of them did you personally 
see out of the 55,000 to 60,000? 

A Most of them. 

Q How many? Give me an approximation. 

A Of the 55,000-- 

Q The 60,000, before they put them in the white 
paper, how many of them did you actually se? 

A I-can't tell you exactly. 

Q Approximately, I said. 

A Could be 40, 45, 35. 

Q That's a big difference. Give me an approxi- 
mate amount. 

A Say 45,000. 

Q You saw 45,4500 personally before they were 
wrapped in the white paper and put into the cartons? 

A Right, sir. 


Q Now, you testified that you bought sufficient 


yams to fill 3,500 to 4,000 cartons. 


A Right, sir. 

Q And you had purchased them from three separate 
and distinct farms. 

A Right, sir. 

Q In other words, they were not your own pro- 


duction? 


ate ce ea cc ee 


413a 


PLAINTIFF'S EXHIBIT 13 
Mejia Diaz 


them? That's the last time you saw them? 
No, sir. The last time I saw the yam-~ 
In the warehouse? 
In the warehouse? 
Yes. 
When it's packed and put in the truck. 

MR. McCONNELL: It seems to me that's 
the last time anybody could have seen them in the 
warehouse. 

MR. GIALLORENZI: That's what I said. 
Q Then they were taken to the pier? 

A Right, sir. 

Q And stored in this warehouse which you des- 
cribed as owned by the government? 

A Right, sir. 

Q And did you examine the cartons while they 
were at the pier awaiting loading into the vessel? 

A Please repeat that. 

Q Did you examine any of the cartons while they 
were at the pier awaiting loading into the vessel? 

A Of each pile, I check two, three cartons. 


I do in this way. Take a carton, take the top out, 


because the yam covered with paper. I take the paper 


out, you know, and see if the yam is good, no holes, 
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look fresh, and it's hard. I put it again, wrap it again 
and put it in. In each pile, i do that, take two, 


three yams, two or three cartons. 


Q How many yams would you say you saw at the 

pier? 
A How many cartons or how many yams? 
Q First, cartons. 
A Three cartons off each pallet. 
Q How many pallets were there? 
A I think they pallet there 40 or 48, something 

like that. 
Q Forty-eight pallets in all? 
A No, 48 cartons per pallet. 
Q Forty-eight cartons per pallet? 
A Right. | 
Q And you examined two or three-- | 
A Of them, yes- 
Q How long did it take you to examine those 


two or three cartons in each pallet? 
A It take me ten minutes. 
Q Ten minutes? 
A For each pallet, yes- 
Q For each pallet, ten minutes? 


A Yes. 
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A No, sir. Maybe the 18th. It has to be before 


the ship go. 
MR. MCCONNELL: I think he confused your 

question. You said where. 

Q Was it made at the pier or at the warehouse? 

A In the pier or the warehouse? 

Q At both places? | 

A wo, in the warehouse pier, the governnent 
warehouse. 

Q The inspection was made at the government ware~ 
house pier? 

A Right. 

Q And you are sure you received a certificate 
for that? 

A I'm sure. 


And we will get that in due course? 


Q 
A Right, sir. . 
Q 


Now, this shipment was made at the end of the 


season, so to speak? 


Not the last one. 


Did you have any shipments after this? 


A 

Q 

A Yes, sir. 
Q Do you know when? 
A 


Some in July, something like that. 
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Q Were they made by ship? 

A By ship, yes. 

Q Do you know what carrier carried them? 

A Could be Prudential Grace Line or Grancolom- By 
biana, I don't know. 


Q When does the season for shipment of yams from 


Colombia normally end? 


A At the end of July or in August. 


Q But most of the shipments are made prior to 
that time? 
A When you say prior, it's before. 


MR. McCONNELL: Before. 
A Yes. 
Q So that by the time a shipment is made in 
June, the crop is practically sold? 


A Is almost, yes. 


Q When shipments are made of yams from Colombia, 
do you generelly give any instructions to the steamship 
company as to the manner in which the yams are to be 
stowed in the vessel? 

A I don't get the question. 

Q When shipments are usually made of yams from 
Colombia, do you usually give instructions to the 


carrier as to the manner in which the yams are to be 


Gommercé Repartogg (sompany Ine. 


420a 


PLAINTIFF'S EXHIBIT 13 
Mejia Diaz 


stowed? 
A No, sir. 


Q You do not? 


A No, it's not my cargo company. It's not my 
company. 
Q Well, does the shipper, you, ever give the | 


company instructions as to the manner in which they ‘ 


should stow the yams aboard the vessel? 
A Will you please repeat the question? 


MR. GIALLORENZI: Please read the question 


to the witness. 


THE WITNESS: Or use another word, please. 


I don't understand that. 


Q Well, do you tell the steamship company how 


to stow the yams? 


aa ne 


A To storage the yam? 


Q Yes. 


A It's not my company. How am I going to tell 


them about storage? 


Q I show you Plaintiff « *xhibit 4 for identifi- 


cation, in which you. wrote a letter to Grancolombiana 


telling them the manner in which you wanted these yams 


stowed; is that correct? 


A That is correct. That is correct, yes- 


42la 


PLAINTIFF'S EXHIBIT 13 
Mejia Diaz 55 


Q Do you usually write such a letter to a steam 
ship company in connection with the shipment of yams? 

A. I£ my buyer requests it, I do. 

Q Did Vana ever request you to write a letter 
to Grancolombiana with regard to the method of stowing 
the cargo aboard the vessel-- 

A Just a minute. 

Q --pefore June 17, 1974? 

A In this case, I see that Vana request to me, 
ask the company that the yam be storaged in ventilation. 

Q Had you ever received a similar request from 
any of your consignees with reference to the shipment 
of yams? 

A Sometime, yes. 

Q Sometimes yes? 

A From Miami. 

Q For Miami? 

For Miami, yes. 
But not from New York? 
That I remember, no. 
So this is the first time that you remember-~ 
Right. 
Q --that you received instructions from your 


shipper-- 
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A Right. 

Q --with regard to the stowage of yams on a 
shipment from Cartagena to New York? 

A Right. 

Q Were you at the pier when they were loading 
these yams on the METTE SKOU? 

A No, sir. 

Q Was a representative of your company at the 
pier when they were loading these yams on the METTE SKOU? 

A My broker maybe sent a representative there. 

Q I just said a representative. We will get to 
your broker. 

A No. 

Q Was your broker, Hermann Schwyn, at the pier 
when they were loading the yams? 

A I don't know. Maybe he send his man to there. 

Q Did you have any conversations with Mr. Schwyn 


or anybody in his company with reference to the loading 


of these yams on the METTE SKOU? 


A No, I send the letter straight to Grancolom- 
biana. 

Q Did anybody tell you into what compartment 
they were loading the yams? 

A No, nobody told me that. 
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questions. 

MR. HOOPER: I have a few. 

MR. McCONNELL: I would like to explain 
to the senor:: This is the other lawyer that re- 
presents the ship. 

THE WITNESS: If I may, please, have 
five minutes. 

(A brief recess was taken.) 

EXAMINATION BY 
MR. HOOPER: 
Q Did your company have any representative on 
board the METTE SKOU during loading .. before loading? 
A On the ship, you said? 
Q On the ship. 


No, sir. 


Q No one on the ship? 
A 


No. 

Q You testified that the one for the shipment 
in suit was placed by telephone from Mr. Sousa in New 
York. 

Did you have any telephone conversations 
subsequent or after that first telephone conversation 
in reference to the yams in suit? 


A Maybe I call Mr. Sousa to say: “The yam is 
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gone." I call many times Mr. Sousa. I talk to him 
many times. 

Q Did you call him before the ship sailed? 

A It could be before or after. I don't remember. 

Q Did you know where on board the ship the yams 
were loaded? 

A No, sir. 

Q Did your broker have a representative on board 
the ship? 

A I don't know that. 

Q Would he normally have a representative on 


board the ship when loading? , 
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They normally have at the pier, as far as I 


Excuse me? 


They normally have at the pier. 


Q When did you get the instructions from Mr. 
Sousa to issue the letter instruction to the ship, 
which is marked as Plaintiff's Exhibit 4 for identifi- 
cation? 

A Had to be before the ship go. 

Q How long before the ship goes did you get 

these instructions from Mr. Sousa? 


A I don't remember quite well. It could be six 
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days, four days. 
Q Was the ship in port when you got the instruc- 
tions? 
A I don't remember that. 
Q Back to the growing of the yams: You testified 


that the yams were planted in April and in a mound with 
some corn. 


A Right. 


Q And then nine months later, they are mature. 

A Right, sir. 

Q What, if anything, do you do for the yams 
between planting in April and harvesting? 

A I don't get the question. 


Q Do yams require cultivation during their 


Yo growing period? 


A Cultivation? 

Q Do you have to weed the yams, do anything to . 
the earth around the yams? 

A Just clean. 

Q Just clean the earth around the yams? 


A Right. 


Q Do you put any kind of spray on the plants? 
A No, sir. 
Q Then in November, you Say, they are ready to 
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A Say harvested at the end of December. 


Q But you left-these in the ground until March? 


A Yes, sir. 


Q You said that the yams are dug from the ground 


with a stick. 


Do you 


mean just a straight stick or is it a 


shovel? What does it look like? 


A It's a 
Q Just a 
A Yes. 


stick. 


stick? 


Q Are they taken immediately from the ground 


and put in the basket? 


A Taken from the ground, cleaned and put in the 


basket, yes. 


Q You mentioned checking the yams for holes 


quite often. 


A Yes. 
Q Why do 
A Becaus 


on the farm, the 


you do that? 
e sometimes when the people take the yam 


stick go into the yam and make hole. 


Q What does that do to the yam? 


A That yam we used for seed or for internal 


consumption. 
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Q What would happen to the yam with a hole in 
it if you ship it to New York? 
It has a hole. 


Q Yes. 
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That kind of yam, no, sir. 
Nothing would happen? 
8 A No. 

e of 


9g Q You drew a sketch here to give us the siz 


10 a yam, which has been marked as Plaintiff's Exhibit 2 


ll for identification. 
| 


the skin of the yam as smooth as you show 


12 Is 
13 here in your sketch? 
14 A As smooth? 


Does it have any bumps on tt? 


15 Q 
16 A Well, it's clean and beautiful, you know, and 
17 some have, you know--not so perfect, but is clean. 


Not like this, a little corrugated. 


18 
19 Q Like the table top? 
20 A Yes, a little corrugated, yes. 
21 Q You also mentioned the package you shipped 
n them in. I attempted to make a sketch of the carton. ! 
4% Is that the carton that you described? 
24 A This, this and the other hole on this side. 
* Q In other words, the line on the top indicates 


~ mn. « & .: e. 


‘ . 
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an open part in the top of the carton? 
A Right. 
Q And there is a hole in each end to put your 


hands into to lift it up? 


A And ventilation. 
Q And give ventilation? 
A Yes. 


Q This is the kind of carton? 
A Yes, sir. 

MR. HOOPER: I would like to have this 
sketch marked as Defendant Skou Exhibit A for iden- 
tification. 

MR. | .ONNELL: Mr. Hooper, would you care 
to indicate the other handle hole which the witness 
indicated was there? 

MR. HOOPER: I will attempt to do that. 

MR. McCONNELL: Note my objection to 
the size of the handle holes in the sketch. 

(Sketch of carton made by 
Mr. Hooper marked Defendant 


Skou Exhibit A for identifi- 
cation, as of this date.) 


BY MR. HOOPER: 
Q What is the floor-- 


MR. McCONNELL: Before we leave this 
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exhibit, Mr. Hooper, I wonder if it would be a good 
idea to indicate on the sketch the manner in which 
the hole in the top is formed, which is by the 
flaps of the carton which don't completely close. 
This hole is not a cut-out in the top. 

MR. HOOPER: I have drawn flaps. Would 
that do it or would you like to mark them as flaps? 

MR. McCONNELL: Thank you, Mr. Hooper. 


BY MR. HOOPER: 


Q What are the floors of your warehouse made 
of? 

A Cement and we use sand on top. 

Q So that when you put the piles of yams on the 


floor, you are putting the piles on top of sand which is 
on top of cement? 


A Right. 


Q How deep is the sand? ; 


A It's about an inch. 

Q How is the warehouse drained? Say, if it rains 
and water comes in, how does the water go out of the 
warehouse? 

-A It has drains, you know. 


Q Does it have drains in the middle of the floor 


or on the ends? 
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A The floor is not like this. It's like this. 
uy Slanted and the water would drain off, because 


it's slanted? 


A The water come through the front of the ware- 
house. 

Q How long does any one yam remain in your ware~ 
house? 

A How long? 

Q How long a period of time does the yam stay in 


the warehouse? 
A It depends on--how do I say that? Excuse me, 
please. 
On the quantity of yam I need to export, it 
depends on that, on what I sell. 
Q Am I correct in assuming that in March all of 


the yams were taken from your fields,from your farms? 


A Right. 

Q And then they were placed in your warehouses? 
A Right. 

Q Then they were removed from your warehouses 


as you sold them? I imagine they were removed from the 
tops of the piles as you sold them? 
A No, no. 


Q How are they removed? 
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Q About two feet long. 
MR. MCCONNELL: Eighteen inches. 
A High is about 11 or 12 inches and the width is 
about this. 
MR. MCCONNELL: Fifteen inches? 
A About fifteen inches. 
MR. HOOPER: I have marked this sketch, 
Defendant Skou Exhibit A, to reflect the dimensions. 
Q Is that correct, eighteen inches long, eleven 
or tweive inches high and about fifteen inches wide? 
A Correct. 


Q How many yams do you fit in this? 


» 


It depends on the size, 16, 14, ll. 
Q And each yam is wrapped in paper? 
A Yes. 

Q Did you get any reports from your broker as 
uy Pow the yams were stored on the ship? 

A Will you please repeat that? 

Q Say, arter the ship sailed or before the ship 
sailed and after your yams were loaded onto the ship. 
does your broker ever tell you the manner in which the 
yams were stored on the ship? 

A No, sir. 


Q pid you ask him? 
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A No, sir. 
Q Does he normally do this? Does anyone normally 
tell you how the yams have been loaded onto a ehip? 


A They told me? 


Q Do they normally tell you? 
A No, sir. 
Q During this packing operation, you stayed in 


the warehouse quite a while. 
How long did your men work in the warehouse 
each day of the packing operation? 
A It depends on how busy we are, ten, twelve 


hours, sometimes 18 hours, 15 hours. 


Q And you would stay there about seven hours; 


is that correct? 


A Seven, eight hours, yes. Also ten, too. 
It depends. 
Q How long have you used the cartons shown in ° 


Defendant Skou Exhibit A to ship your yams? 

A Since about 1971, something like that. 

Q What did you use before that? What kind of 
carton did you use before 1971 to ship your yams? 

A I use a crate, wooden crate. 

Q ner ee slatted? 


A No good. We change. That was no good. 
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Wooden crates? 
A Wooden crates, yes. 
Q Were they solid wooden crates or did they 
have slats that would let you look at the yams in 
through the slats? 
A This size. Between one with one. This size. 
MR. MCCONNELL: Indicating siats. 
Q Am I correct that before 1971 you used wooden 
crates to ship your yams? 
A Yes. 
Q And these wooden crates were not solid but were 
made up of slats of wood with spaces between them? 
A Yes. 
MR. HOOPER: I have no further questions. 
BY MR. McCONNELL: 
Q Can you tell us why, Senor, you discontinued 
the use of the slatted wooden crates? 


A Was no good, they break. 


Q They broke? 


A Break very easily, and damage. One is break 
very easy and because it was wooden, and the yam was 
wrapped, you know, was wrapped. The slat of the wood 
is something like this and at that time they damage the 


yam. That's why we don't use those anymore. 
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Q On Plaintiff's Exhibit 2 for identification, 

you drew a representation of an outline of a yam. 
Am I correct that a two-pound yam would be 

smaller than a five or six-pound yam? 

A Right, sir. 

Q What size yam is this in Plaintiff's Exhibit 
2 for identification, pound-wise? Five? 

A Four and a half, five. it depend. 

Q Would you just write the number of pounds 
of this particular size, approximately? Put four and a 
half or five. 

(Witness complies) 

Q Do yams require ventilation? 

A They require ventilation, yes, sir. 

Q On the bill cf lading, which is bill of lading 
No. l, Plaintiff's Exhibit 3 for identification, under 
"marks and numbers," these yams are described as, Or 
the boxes are described as, "Andina Name, Super Selec- 
cionado," and then the words "Product of Colombia.” 

Was this marking on those boxes which you 

shipped in this shipment? 

A On these boxes? 

Q Yes. 


A Yes, sir. 
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What does the word "N-a-m-e" mean? 
Yam. 


Can you tell us what "Super Seleccionado" 


It means that the yam in the carton is a yam 
that fill all the requirements of a yam class A, super 
A. 

What is Seleccionado? What does it mean? 


Selected. 


Q What does super mean? 
A 


Super selected. 

Q Does that indicate a selection of more than 
one selection? 

A ~- Right, sir. 

Q Is that an official government ‘ii or is that 
the name you apply to the yams yourself? 

A This is my commercial name that I apply. 

Q That's your brand name? 

A Brand name, yes. 

MR. MCCONNELL: That's all. 

BY MR. GIALLORENZI: 

Q Does the government of Colombia have any cate- 
gories with reference to the yams? Class A, Class B, 


Class C? 


STATE OF NEW YORK ) 


PLAINTIFF'S EXHIBIT 13 


CHRRTIFILCATES 


COUNTY OF NEW YORK) 


I, ROBERTA LERCH, a Certified Shorthand 
Reporter and Notary Public within and for the 
State of New York, do hereby certify: 

That ARTURO MEJIA DIAZ, the witness 
whose deposition is hereinbefore set forth, was 
daly sworn by me and that such deposition is a true 
record of the testimony given by such witness. 

I further certify that I am not related 
to any of the parties to this action by blood or 
marriage and that t am in no way interested in 
the outcome of this matter. | 


IN WITNESS WHEREOF, i have hereunto set 


my hand this Pikes: day of Qugesel , anrse 


' ROBERTA LERCH, CSR 


| 
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WITNESS 


PLAINTIFF'S EXAMINATION BY 
Arturo Mejia Diaz Mr. McConnell 


Mr. Giallorenzi 


Mr. Hooper 


EXHIBITS 


PLAINTIFF'S FOR IDENT. 


i Invoice 6 
2 Diagram 10 
Bill of lading 


Copy of letter from Senor 
Mejia Diaz to Grancolombiana 
at Cartagena together with 
certified translation 


DEFENDANT SKOU FOR IDENT. 
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DEFENDANT I.T.O. EXHIBIT G. 193 38 [1 ) 


' CIVIL COURT OF THE CITY OF NEW YORK 
; COUNTY OF NEW YORK 


Index # 
| INTERNATIONAL TERMTNAL OPERATING 

| COMPANY, INC., 
NOTICE OF APPEARANCE, 
f ‘ Plaintiff ANSWER AND DEMAND: FOR 
| BILL OF PARTICULARS 

| - against - 


WANA TRADING COMPANY, INC., 


Ww 
ri 
os) 


PLEASE TAKE NOTICE that the,defendant, Vana Trading 


Company, -Inc., hereby appears in this action and that the under- 


| signed has been retained as attorney for said defendant, and 
demands that you serve all papers in this action upon the under- 


signed at the address stated below. 


| 
| _ PLEASE TAKE FURTHER NOTICE that the defendant hereby 
| interposes the following answer to the complaint herein. 
| AS TO THE FIRST CAUSE OF ACTION: _ 
| - 4. Denies knowledge and information suffi_ient to form 
| a belief as to "1" of the complaint. ' 
2. . Denies each and every allegation contaired in para- 
| -raphs "2" and "3" of the complaint. 
| AS_TO THE SECOND CAUSE OF ACTION: 

3. Repeats each and every answer to "1" and "2" above 
| in response to Paragraph |S" of the covetuiink as if set forth at 


| ‘length herein, with the same force and effect. 


{ 


443a 
: DEFENDANT I.T.O- EXHIBIT G 
| Denies each and every allegation contained in Para- 
| graphs "6" and "7" of the complaint. 
| _ AS_AND FOR A SEPARATE DEFENSE AND COUNTERCLAIM: 
1. That at all the times herein mentioned, the, 


| defendant was and is a corporation existing under the Laws of the 
il 1 ‘ 


‘State of New York. 


2. That on or about July l, 1974, the plaintiff 
| contracted and was hired to provide personnel and equipment to 


| unload imported merchandise of defendant into trucks separately 


- . <“ 


| hired by defendant. 

-3. That plaintiff breached said contract and hiring 

| in that it did not timely unload and load, or provide personnel 

| and equipment to continuously wevtori the required work, thereby 

| causing damage to the defendant in the sum of $2,000.00 : 
WHEREFORE, defendant demands judgment dismissing the 


| complaint and judgment for defendant on its counterclaim, with 
it 
| interest, costs and disbursements. 


New York, N.Y. 
April 2, 1975 
Yours, etc. 


Sillik Polayes 
Attorney for Defendant 
Office & P.O. Address 
170 Broadway 
New York,N.Y. 10038 
| TO: 


Attorneys for Plainitff 
'401 Broadway 

aw York,N.Y. 10013 
| WO 6-1250 


| Northrop & Jessop 
| 


i 
| 
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WoOrtTH 6-7-1250 
NortHRoP & JESSOP 


CouNSELLORS at Law 


401i Broadway 
New Yoru. N. Y. 10013 


WILLIAM 8B. NORTHROP (1888-19868) 
HARRY L. JESSOP 
LEONARD C. JESSOP 


LEON S. HARRIS June 19, L975 


LAWRENCE 5S. BERKOWITZ 


SILLIK POLAYES, ESQ. 

170 Broadway 

New York, New York 190038 Ne: Internation Terminal 
Operating Co., Inc. 


Vs: Vana Trading Co., Inc. 
Near tir. Polayes: 


Pursuant to our conversation regarding settlenent of this action 
please be advised that the notice to take oral deposition scheduled 
for June 20, 1975 at our office is hereby adjourned without date and 
further that we will not require you at this time to answer our demand 
for a verified bill of particulars as to your counterclaim herein. 


WE have written to our client indicating that we recommend settlement 
of this action for the amount as discussed and we feel that they will 
follow our recommendation. 


Please date your file ahead accordingly and as soon as we receive 
word from client we will be in touch with your office. Thank you 
for your cooperation in this matter we remain 
Very truly yours, 


Hap! 


MORTHROP & JE Pp 


445a 


DEFENDANT I.T.O. EXHIBIT H-2. 


NortTHROP & JESSOP ce Cee ie be 


COUNSELLORS AT LAw New Yoru,N. Y. 10013 
212 - 966-1250 
WILLIAM B. NORTHROP (1896-1965) 
LEON S. HARRIS 
LAWRENCE S. BERKOWITZ 
OF COUNSEL 


—_——__—_ HARPY L. JESSOP 
ALAN M. LUBINER (N. J. BAR ONLY) LEONARD C. JESSOP 


September 10, 1975 


Sillik Polayes, Esq. 
179 Broadway 
New York, N. Y. 10038 


Re: INTERNATIONAL TERMINAL 
OPERATING CO., INC. 
Dear Mr. Polayes: vs: VANA TRADING 


Pursuant to our prior settlement agreement, we are enclosing 
herewith a duly executed General Releaseas well as a Stipulation 
discontinuing this action. 


Please execute and return one copy of theStipulation and authorize 
a release of the escrow monies at this time. 


PW/etk 
enc. 
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CIVIL COURT OF THE CITY OF NEW YORK, 
COUNTY OF NEW YORK 


__ ss ndex No. 27338/75 


INTERNATIONAL TERMINAL OPERATING 
COMPANY, INC. 


Plaintiff 
against STIPULATION 
VANA TRADING COMPANY , INC. DISCONTINUING ACTION 
150 Broadway 
New York, N. Y. 10038 
Defendant 


ee ee 


IT IS HEREBY STIPULATED AND AGREED, by and between the undersigned, the attorneys of 
record for all the parties to the above entitled action, that whereas no party hereto is an infant or incompeten’ 
person for whom a committee has been appointed and no person not a party has an interest in the subject matter 
of the action, the above entitled action be, and the same hereby is discontinued, without costs to either party 
as against the other. This stipulation may be filed without further notice with the Clerk of the Court. 


Dated: July 10, 1975 
NEW YORK, NEW YORK. 


Attorney for Defendant t 
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it *_B 111—General Release by Corporation. JULIUS BLUMBERG, Ine. Law BLANK PuBLIONERS 
| . 80 ExcHAne@e PLACE AY BROABwAY, New Yoru 


To all to whom these Presents shall come or may Concern, 


i Greeting: Now Ye, That INTERNATIONAL TERMINAL OPERATING CO., INC. 
i} located at 17 dattery Place in the City and State of New York 


| |  @ corporation organized and existing under and by virtue of the Ir~s of the State 


| | Of yeeacemae DELAWARE for and in consideration of the sum of | 

i FIVE HUNDRED AND 00/100-------------------------- == dollars (#500.00 )° 

lawful money of the United States of America to it in hund paid by | 
VANA TRADING COMPANY, Inc. 


the receipt whereof is hereby acknowledged, has remised, released and forever discharged, and by 
these presents does for itself and its successors, remise, release and forever discharge the said 


VANA TRADING COMPANY, INC., its 


heirs, executors and ac ninistrators, successors and assigns of <nd from all manner of actions, causes of 

action, suits, debts, dues, sums of money, accounts, reckoning, bonds, bills, specialties, covenants, con- 
\ tracts, controversies, agreements, promises, variances, trespasses, damages, judgments, extents, executions, 
|| : elaims and demands whatsoever, in law, ‘a admiralty, or in equity, which against 


\ VANA TRADING COMPANY, INC. 


| of any matter, cause or thing whatsoever from the beginning of the world to the day of the date of these 


i | ft ever had, now has or which it or ite successors hereafter can, shall or may have for, upon or by reason 
| presents. 


ae 
This release may not be changed orall7. 
| : In Witness Welbhereot, tee said INTERNATIONAL TERMINAL OPERATING CO., INC, 


| | has caused its corporate seal to be hereunto affixed and these presents to be signed by its duly authorized 
| officer orithe 31st day of July 1975 


(Corporate Sea!) INTERNATIONPG) TERMI 


| 
i | | 
'! | STATE OF NEW YORK COUNTY OF NEW YORK 88.: 
i On the 31st day of July 1975 before me personally came 
i! 

H. J. Ingham to me known, who, being by me duly sworardid - 


depose and sey that he residesat No. 17 Battery Place, New York, M. Y¥. 10004 


Cc. 


that heisthe Assistant Preasurer ofINTERNATIONAL TERMINAL OPERATING CO., 
the corporation described in, and which executed, the foregoing instrument; that he knows the seal of 


said corporation; that the seal effixed to said instrument is orpe al; that i~Pas so affixed by 
order of the board of ge. ore: signed h is 
C/ . 


name thereto by like a + 


Notary Public, Stat of New York 
No, 24-7683638 / lS 
Qualified in Kings County ] 
| Cortifieats filed in New York County 
Commision Expires March 30, 12 2% 
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DEFENDANT 1.T.O. EXH’S3IT H-5. 
To all to twohom these Presents shall come or map Concern, 


@reeting: KNow YE, Tha Vana Trading Company, Inc., 
150 Broadway,. New York, N.Y. 


a corporation organized and existing under and by virtue of the laws of the State 
of New York for and in consideration of the sum of 
One and 00/100 cet 1.69? 


lawful money of the United States of America to it in hand paid by 
International Terminal Operating Company, Inc. 


the receipt whereof is hereby acknowledged, has remised, released and fovever discharged, and by 
these presents does for itself and its successors, remise, release and forever discharge the said 
Internationel Terminal Operating Company, Inc., its 


heirs, executors and administrators, successors and assigns of and from all manner of actions, causes of 
action, suits, debts, dues, sums ef i2ney, accounts, reckoning, bonds, bills, specialties, covenants, con- 
tracts, controversies, agreemen’:, promises, variances, trespasses, damages, judgments, extents, executions, 
clain:s and demands whatsoever, in Jaw, in admiralty, or in equity, which against 


International Terminal Operating Company, inc., 
at 
it ever had, now has or which it or its successors hereafter can, shall or may have for, upon or by reason} ~ 
of any matter, cause or thing whatsoever from the beginning of the world to the day of the dete of these 


presents arising out of this action, also described in the summons and 
complaint filed in the N.Y. City Civil Court, County o* New York, 


bearin ocket number ug 
This eloase is Tntended solely to release all claims or damages 


consisting of administrative and trucking expenses incurred by Vana 
Trading Company, Inc., --- contained in its answer dated April 2, 1975 
with respect to services rendered by International Term’? nal Operating 
Company, Inc., between July 1, 1974 and July 11, 1974. 


This release may not be changed orally. 


Jn Wiiness Wihereof, the said Vana Trading Company,—Inc. 


has caused its corporate seal to be hereunto affixed and these presents to be signed by its duly ‘authorized 


officer onthe (4% dayof July Aeg~st 19 75 
(Corporate Seal) VANA T ING ca 


Lovis\Sousa, President 


STATE OF New York COUNTY OF _ New York SS.: 
On the a +z, day of doh Augoet 19 75 before me perSonally came 


Louis Sousa to me known, who, being by me duly sworn, did 
depose and say that he resides at No. > Fo Aletls Cove aod, Most. [tacks ¢ NM, 


that he js the President of Vana Trading Company, Inc. 
the corporation described in, and which executed, the foregoing instrument; that he knows the seal of 
said corporation, that the seal affixed to said instrument is such corporate seal; that it was so affixed by 
order of the board of directors of said so ation: a hat fie signed ais 


name therste by like ordtr. 


TAY MceCONNELL 


Notary Pubic, State of New York 
PE or 30-2606365 
fac im Nassau County 
CalGleate tiled in New York County 
Cammuteeton Cayiros March 30, 1977 
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DEFENDANT I.T.O. EXHIBIT H FOR IDENTIFICATION. 


‘23 T1 i-General Release by Corporation. JULIUS BLUMSERE. Inc... Law BLANK Pystierces 
80 Excrance Place AY BRoaowaY. New Yoru 


— To-all to whom these Presents shall come or may Concern, 


Greeting: Know YE, That INTERNATIONAL TERMINAL OPERATING CO., INC. 
located at 17 Battery Place in the City and State of New York 


@ corporation organized » ad existing under and by virtue of the laws of the State 


of NOUOXMEXK DELAWARE : for and in consideration of the sum of 
FIVE HUNDRED AND 00/100-~--~-~----------------. oe «=< dollars($500.00 ) 
Jawful money of che United States of America to it in hand paid by 
VANA TRADING COMPANY, Inc. 


the receipt whereof is hereby acknowledged, has remised, released and forever discharged, and by 
thesc presents does for itself and its successors, remise, release and forever discharge the said 


VANA TRADING COMPANY, INC., its 


heirs, executors and administrators, successors and assigns of and from all manner of actions, causes of 
action, suits, debts, dues, sums of money, accounts, reckoning, bonds, bills, Specialties, covenants, con- 
tracts, controversies, agreements, promises, variances, trespasse: damages, judgments, extents, executions, 
claims and demands whatsoever, in Jaw, in admiraity, or in equity, which against 


VANA TRADING COMPANY, INC. : e 


it ever had, now has or which it or its successors hereafter can, shall or may have for, upon or by reason 


of any matter, cause or thing whatsoever from the beginning of the world to the day of the date of these 
presents. 


This releuse may not be changed orally. 


Sn Citness Wiherest, the seid InvuRNATIONAL TERMINAL, OPERATING CO., INC. 


has caused ite corporate seal to be hereunto affixed and these presents to be signed by its duly authorized 
officer ofthe 31st day of July 1975 


(Corporate Seal) INTERNATIONDL: fe gu anecherpeh Choral bestelbry lind 


a Te OL 


STATE OF NEW YORK COUNTY OF NEW YORK 83.: 


On the 3i8t day of July 1915 before me personally cre: 
H. J. Ingham to me known, who, being by me duly sworn, did 
deposeand say that he resides atNo. 17 Battery Place, New York, N. ¥. 10004 


the corporation described in, and which executed, the foregoing instrument; that he knows the scal 0 
said corporation; that the seal affixed *o said instrument is such corporate Seal; that iywes 30 effixed by 
he signed hh is 


EBA ave 


name thereto by like order. 


tary Fuvlic, Statyct Mew York 
Notary ia p47 009690 
Chuslihied in fiengs County 
Cortiheats tied in New York County 
Cummission Capres March 30, 19. We 
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that heisthe Assistant Preasurer o/INTE:RNATIONAL ‘TERMINAL OPERATING co. ,INC 
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DEFENDANT FLOTA EXHIBIT L. 


Ne : 
ie ME) sy 
\ t lpese } 
one's 
’ 
@ 
Time Charter 
GOVERNMENT FORM 
Approved by the New York Produce Exchange. 
November 6th, 1913—Amended Octaber 20th, 1921; August 6th, 1031; October 3rd, 1946 
This Charter Party, made and concluded in. Copenhagen _ . the... 26th day of.. April 0 Th 
Matecas 0 SKOU, Agent to 
Owners of the good Danish (orn yo _"METTE SKOU" . ay See Copenlagen 
of 4261. 58 ... fons gross register, ond 2342 +07 tons net register, having % a of. ind cated herse power 
and with bull, mochinery and equipment ins ee efficient state, and classed. 00 A see idachadseus Sa! 
a bY. Lloyds of about cuble feet bale capacity, and about. 6950 ; _ tone af 2te the, 


deadweight capacity (caro and bunkers, including age water and_stores not exceeding : atsinters—tte : 
2 0 wnat 1s reasonable for tke 
bbarsnidip-e-seee iti thanGityebens) on a draft of fect, inches on, : Snr SehoardTaclastee ot pe FinawE 


which are of the capacity of about tons of fuel, and capable of steaming, fully lacien, uader good weather 


eoniditions about 163 knots cn a consumption of ahout 22 tons of best-Welsh-seei— best arade fnet-olt—bert~grade-Biesel-wit, 
new Intermediate Fuel Oil maximum 1000 seconds Redwood plus about 2 tons Diesel Oil : 


aS _Charterers of the City of BOBOta, Colombia 


said Charterers agree to hire the said vessel, from the time of delivery, for 


aivesdessvageiseres within below mentiored trading tmiis. 
by this Charter, but (harterers remaining responsible for 


Charterers ta have liberty to sublet the vesssel for all or any part of the time covered by t 
the fultiltment of this Charter Party. 


Vessel to he placed at the disposal of the Charterers, at. Liverpool, England plage Os 


t 


ss esset on ter deliv 


. to be 
stsunch, strong and in every way titted for the service. having water baliast, and 


power, or if nat equipped with donkey boiler, then other power sufficient to run all the winches ot one and the same 
full complement of officers, seamen, engineers and firemen for a vessel of her tonnnge), to he employed, in carryin;; lawfal merchae- 
dise, including petroleum er ite products, in proper containers, excluding : 


(See Clause 46) __ 
{vense! is nat ta he employed in the carriage of Live Stock, 


rat cthactact ie gery nial ge, peteee tok pany Sealey fe, Np oer 


Meweornetueteuinameicsn 8S below © 2 2 2 2 oo ek ie : 
- mebonbom, bul sxetud ng Magdebenm=ndiie 0ymbhivatendihyheeeinemdseineem 
Aho Mi unsafe ports chee mebedeugewhen-ot-ad-enanete bbe) 

(See Clause 47) __ 


flan nb atte me es “1 

ready to receive carga with clean-swept holds and tight, 
donkey boiter with sufficient steam 
lime (and with 


” 


sling hole wate 


Port Charges, Pitatages, 


fecetsary stores, ine! 
during the service. 


4. 
exerpt these 


. Agencies, Conmissions, 
tearept these pertsinins te the Crewi, and all other asaal i gore hefore efi, dst when the vessel puts mie 
@ pert fer eouses far which veer! i seauersibie, then vi such charges incurred =H he paid by the peste ee Faacanioaer ose a becauee of 


of Gin mena or ware. 


herterers are te meeessary clunmage and shifting boards, ake any extra fittings + ~ 


Owners to atlow them the uw of anv dunnage and shifting bourds aiready ahoard vesvel 
for a 


. thew making goed ane damage thereto. 


_ (As per Cieuse 43) 
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5. Payment of said hire to be made in New York “Urreney, semi-monthly in advance, and for the Jost half month of 

5 part of same the apprasimate amount of hire. and should Came not co ail for the hatanee day by «ny, it becomes 

( due, if so required by Owners, untess bank gnarantee er depasit is made by the Charterers. atherwis ing the munetuai and regquine payment of the 

6! hire, or bank guarantee, of on anv breach of this Charter Party, the Owners shall be at liberty to ithdraw the vessel m the service of the Char 

62 terers, withaut prejudice ta any clam they (the Owners) may otherwiw have on the Charterers. Lime to count from 
fell ' wae ‘ : & 


i ; a 
65 Cash for vessel's ordinary dishursementy at any port may he advanced at required hy the taptain, by seth bets be Nhs Xfente. subject 
be he zie commeniaion and such advances shall be deducted from the hire. The Charterers, however, stall in no way he responsible for the application 
sue! vances, 
ox 6. That the cargo or wee be Inden andivr discharged in anv dock of at any wharf or place that Charterers or their Agents may 
bn riled raided the vessel can safvly lie always afloat at any time of tide, except at such pinces where it is customary far similar size vessels ta safely 
U © egrotind. 
it 7. That the whole resch of the Vessels Hold, Decks, and usuni places of foading (not more than she ean rentonalily stow and tarry), also 
7 accommodations for Superearyo, if enrried, shall be at the Charterers disposal, reserving only proper and sufficient space for Ship's officers, crew, 
73 tackle, = spparct, ETB" Provisions. stores and fuel. Charierers have the Privilege of patsenzers as far as accommendations silow, Charterers 
4 ° 


74 paying Owners ner day per [passenger for accommodations and meals However ft is agreed “that in case any fines or cstra eipenses are 
1S ineurred in the consequence of the curringe of pastengers, Charterees are to bear such risk and expense. : 
1% & That the ptain shail proverute his vovages with the utmost despatch, and shill render all eustamare assistance with ship's erew and 


77 fmats. The Captain (although appeinted by the Owners shall be under the orders and ditcetions of the Chartorces 
a agency: and Charterers vs fo bed, hed and satis is ome = oe expense under the supersision ef, . i . 
79 eargo ns presented, in conformity with Mates or Toliv Clerk's reecipts ad if required hy Una't: 3 
8O ‘s ¥ That if the Chasteters shall have reason to be dissatistird with the ¢onduct of the Caplain, “Officers, or Tagineers: iM Ow Te ett en 
81 recelving partieutors of the coniplaint, investigate the same, and, if necessary, make a change in the appointments : 
wy 1, ‘That the Charterery shall tiave permiscion ta oppoint a Supereargo, wha shalt sccampany the vessel and ace tial vevag's ire peosreuted 
AA with he ityyst despatch, He is to be furnished with free aecampaodiion, and same fare ae Provided for Captain's table. Charter oes iaying at the 
at orale of Sh per ag, Ohences ty sicetual Viters and Custums Ottieers, and alsa. when pidternesd oe Chacterers or their Agents te yiettat Trily 
Ke Clerks, Sevetiore's Foreman. ete., Charterers paving {ab sede tetiwaete por meni, for all such ste‘sattin reness : 
oe tf. That the Charterere shall furnish the Cape. fran tine to time WU all requisite inatructt ayy ani sarling directions, in writing, and the 
8? Captein shall keep a fell aed correc! Log of the voyage or vevages, which are to be poten’ te the Charterers or che Ayents, und furcish the Char- 
i —teeers, their Aurnts oF Aupercarge, when required, with a trac ‘copy of daily Logs, showing the eourse of the vessel and distanee eur end the eon- 
4 sumition af fuct, 

, 


« regards employment a 
iT se ing 


12. That the Captain shai sae diligence tn erring for the wertilation af the enarga. 
91 1.1, “‘btewtasieentudennde oo » Ce felynenen sbatectnesens test yh. 'iniownhtnetnbtnt Fr Patimbees bid preniweletde ‘ ie 
a oo : 
“eo Korvinlan-uenlitoenmatiowthesentts-thee-trenere-ae- trelentite Rte eemnw=—-—ndeayeoncaviote-te-the-oeplintinnnlthe-tiv-uiarad-tosmy-t.cn prilasanadnapiien, 
+ nn 
oi 44. That if required hy Chaeterces, ume not to commence hefore May “e 1974 and should vessel 
$5 nat have given written notice of rendiness an or before May 10, 1974 : _ut net later than ¢ p.m. Charterers o¢ 
Wi their Agents to huve the option of cancelling tals Charter at any time not tater than the day of vevet's rendiness, x 
e. %. That in the event of the loseof time from defleiency of men er stores, fire, beeakdawn or damages in hull, machinery of equipment, 
VF grata dicey, detesssce coy SY ea Bn-seme nse arsige 08 Serems rhe polses teen ies: thew poseegmane te? 8 ae absense see geen Weeeg, ee bey ees ttre See 
ing o 


it Rreventing nap ae on ° — say? formcot of hite shall ecase for the time thereby lest: and if tp the es the apetil he reduced by 
ten defret ino breakdown of any part of her bull, machinery or «aul pment, the time ge fost. and the cost any ext tl consum:d i consequence 
Wi thereof, awl oi extra oe me shall ne deducted from the Bie. = pias ; of any fa fi 

wR - 6. nul the Vessel be lost, money paht in vance and nat enened (reckoning from the cate ef los ar heing last heard shalt be 
105 returned to the Charterers ot nee, The net of God, enemies, fire, restenint of Priners, Mules and People, and all dangers ood aecidents my the Sens, 
104) Rivers, Machinery, Hoilers an! Seam Navigstion. and errors of Navigttion throughout thiy Charter Carty, atwasa mutually eacepted, 

tab bbs ihe ag amide the liberty tu sail with ar without pilots, te tow and o> he towed, to Assist vewsels in distress, ant te deviate for the 
on pose of saving life a Property, 

W ge 17. ‘That shoul! any dispute arixe between Owners and the Charterers. the matter in dispute shalt be referred ta three persons at New York, 
108 7Sone to be appointed by each of the pervs hereto, and the thied by the two ea chosen; their decision ar that of any two of them, shail be tinal, and for 
48 the purpose of enforcing any award, this agreement may he made a rule of the Court. ‘the Arbitraters shall be tummereial men, 

110 V4. That the Owners shalt have a Hea upon all cargoes. and all sulefreights for aay amounts due ander this Charter, including General Aver- 
ie nae ao a the eee te — a jo the a yi monies pakt in @ivance and nat earned, and any averpeld hire oF excess 
i theperntt tv returned at oure. Charterrrs will not suffer. nar perialt ia eyrtinuet, any bien or em sulengey ineverrest mar ‘heir agents, 

VIS might have priority over the tithe and interest of the owners in the weasel be ks SY Suc: overn % aq fist ers the ss _ 
"8 Fi Phat ait Aeeatintg amd getesee atest be fp tiem: a2) Oe eae ro aia Tg a Oe as Parente ae vars net Cusetir se’ Capetions eink 
1th Crow's proportion. Generel Average. shall be adjusted, stuted and Hed, acearding to dhewe. 

4 York-Antwerp Hautes 1924, at such port ur piace in the United Stetesfas may he tciveted by the, enemee, and ms in mation aot provided far 

NT Hales, according to the fnwa and usages at the port af New York. fn sich edjustment disbursements tm furcign currencies shal} he trhanged inte 
18 United Stotes money at the rate Prevailing on the dates made gud aliowun es for tlamage ta en ttvimed tn furcign curreney sha'l he conve at 
1%) «the ente geereggie | on the lust day of discharge pt the port or pis of foal discharge of such earge from the ship. Aver: or 
1m hand amd! sach itienal scenrity, as mav he required by the carrier, mint he furmshed hefere att 
$21 or hie nyents may deem suftwient ae mlditional security foe the rentriinvion af the guns and 
122 required, be mate by the goes SSippers, consymers of ewaers of the foute te the carrier tw 
123) carrier, be posable in United States money sod be remitted ta the adinstee, When seo remitted! the 
" ve of udasiment in the name ef the adjuster pending satitoment of the tieneral Average 

jied Nites money, 


res. f any, shalt he paid 


st Whetice due te negligence ar not, tur whieh. of for the Fausequence af which. the cerrice i ant 


124 the slipper aud the cunsigner, juintiv end eevreaity. shall contest te the payment af nacrifies, 
iit or rises of @ geseral average nature ud shalt pay crtvage ond special charges incurred in seas af the 
by if a walv’ i maT tes rarrier, sulvage shall be paid tor as fully aed in the same manner as if such saiv: ship er 
' Tae ball otto ot es —_— sl 
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Provisions as to General Avernge in aceerdance with the mhove are to he included in all bills af issued hereunder. 
2. Feel avert hy th vessei while off hire, alse fur eanking. condensing water, or far grates and stoves to be agreed to as te quantity, ead the 
cont ui replacing same. to he slowed bie Owners. 
Pie 


i See Clause 30), 
2. Owners shell moainiain the gear of the ship as fitted, providing gear (for all derricks) capable of handling lifts up t./dheeectena, alse 


providing rapes, falls. slings avd blocks. If vessel ts fitted with derricks capable of handling heavicr lifts, Owners are to Provide necessary for 
sare otherwise equipment ond ge for henvier litte shall be far Charterers’ account. fhwners also to provide on the vessel Innterns nod ell for 
might work, and vessel to gor use of electric light when so fitted, but any additional lights over those on hoard te be at Charterers’ expense. The 
Charterers ta have the use of v gearon borrd the vesse! 
25. Lhasa ele ttle ts slide Stl thet ~ i ‘ 
Senmer to provide one wimiman per hatch ta work winches day and night, as required, Charterers F A y winchmen, 
feck ham ond donkeymen ior avertune work done in accordance wit i in the ship's articles. if the rules of the 
pert, or laber unions, prevent crew fro si rehes, SIME Wiichmen to be paid hy Charterers. In the event of a disnisted winch or winches, or 
one aes a Mes” Owners to pay for shore engine, or engines, in lieu thereof, if required, and pay any loss of time oecasjoned 
24. Tt is aiso mutually agreed that this Charice is sublect to all the terms and provisions of and ail the exemptions from Tiahility eontained 
In the Act of Congress of the United States approved on the (th day of February, 1493, and entitled “An. Act relating to Navigation af Mere J 
ete.” in respect of all cargo shipped under this charter to a* fram the United States of America. It {s further subjret to the following ¢ 
wb which 77° he incinded in nil bills of iading issued her-under 


V.S A, Cinuse Paramount 

This bit of iading shall have effect subject to the provisions of the Carriage af Gueds by Ben Act of the United Nintes, raved April 
6, 1986, which shall he deemed to"be incorporated heroin and nothing herein contained shall he deemed a surrender the currier of 
any of its rights or immunities or an increase of anv of its responsibilities or Habilities ander ssid Act. Mf any term of # bit of loding 
be repugnant to said Aet to any extent, such term shall he oid to that extent, but no further. : 


Hae Meet te eed hea 
itis chip -remee—heta-aaltiann—whthonntier—alsigenoe—e- Ss 
Master, mariner, pilot or the servants of the Carrier in the navigation or in the management ef the 
hereundee will indemnify the Carrier against alt joss or ability to the at or her owners in se far at such ipss 
or lability represents low of, of damas- to : 2 heer a © owners of said goad Vag or pnyable by th tt Ren. 
ers , OI 


pat of “Pp oF ft of 
werrving ship ar_le. UNTTS OF Stl gools nnd svt off, revouped ‘or recovered hy the other or nan-catrpiah ilp Sac her“! 


2. ‘The vessel shalt not be required to enter any ice-hound port, oF any port where lights or light-ships have been ar are thout fe be with 
drawn by reason of ice, of where there in risk that in the or linary course of things the vessel will noj be able on geeount of fee @ safely enter the 
per! or te get out after havieg complet-d loading ac tlischerging. 

M%. Notatig herein stvied is in he conateuert ms A a of the vesset to the Time Charterers, The owners te remain teaponsible fav the 
anvigation the vessel. insurance, crew, anc all other matters, snime ax when trading for their own nceount, 


2. An adress comealssion{of 2. per cent payable to Grancolombiana , (N.Y = 5 ) tne. . on the hire earned and paid undes this Charter, 
Clauses 23A and 29 through 47 as attached nereto, are iicorporated in this Charter Party. 
Os thho taldees yp trom 


? 


’ medal 
%° Bitar ape mmceman se einen ores mca se tag anc fe EO Ay 
Pheacariginn Gh i Rvp ate per wepieds 


BHEREM Ki, . 


FLOTA MERCANTE GRANCOLOMBIANA S.A, For and on Behalf of the Owners 
BY: CRANCOLOMRYAN (NEW YORK), INC, OVE sKou 
General Agents 


Mogens Gondel 
As Agent only - 


Cette O19 emuereom ong. 
COM weG sm 


Se a 


vena 


BEST COPY AVAILABLE 
Duaiiiamiotemenseees 


od caemaniaieaee en oe 


ee a SEEN SGT ee 


v. 


42, 


43. 


bh, 


4&5, 


WT. 
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\ Te a bad 

'@ As ell KIDAR £O CHARI'LR PARI DAUD APRIL 76, loth 
ait “-¥ MS “Meets sou" 

hg OES _ 


nwyh 


she. decptanks are to be used for drycarco only... The wingtanks are normally used for 
bunkers or baliast water only but to be at Charterers' disposal for cargo purposes but 
cleaning to be for Charterers' account and ca their time. 


Craoinfittings, if eny, for Charterers’ account. 


If vescel calls ut any U.S. port for purposes of loading or discharging cargo ond/or 
embarking or discrbarking passengers, vessel's cargo gear and all other equipment shall 
couply with reculations established by U.S. Public Law 85-72 Pert 9 (Safety & liealth 
Regulations for Longshoring). If longshoremen are not permitted to work due to 

failure of the Master and/or Owners and/or Owmmers' Arents to comply with the fore- 
mentioned regulations, any deloy resulting therefrom shall be for Owmers' account. 


OQwmers guarantce vessel has not called Cuba since January 1, 1963. 


The Charterers at the port of delivery, ond the Owners ot the port of rcdelivery, shall 


texe over and pay for all fucl remnining on board the vessel at Ommerc' Current Contract 
Montreal Price ut time of delivery. Tne vessel to be deliver24 with buriers as on board 


estimated to be about 575 tous intermediate fuel oil ond about 125 tons diesel ofl. 
The vessel to be redelivered with not less than 150 tons nor more than 250 tc7s 
intermediate fuel oil and not less then 50 tons nor nore then 100 tons of diesel oil, 
but in eny case, not less then a sufficient quantity to reach the nearest bunkering 
station. 


On-hire survey to be held at port of delivery on Gwmers' time. Off-hire survey to be 
held at port of redelivery on Charterers' time. This survey is understood to be for 
the purpose of determining vessel's condition, bunkers, water, equipment, ete. 


That the Cheartcrers shell pay for the use and hire of the seid vessel at the rate of 
Pitty Three ¥.mdred Dollars ($ 5.300.00) U.S. Currency per day. It is agreed that 
Charterers chall remit net charter hire vryments end al). other amounts due to Owmers 
suca es overtime, extra meals, cable expenses, etc., directly to the First National 
Sity Baak, 399 Park Avenue, New York, N.Y., for the account of OVE SXOU, Account No. 
0035123, Att: WCG-Shipping Department. Hire commences on and from the cay of ber 
Gealivery, as eforesaid, and at and efter the same rate for any part of a dry; hire to 
vontinve until the hour of the day of her redelivery in like good order and condition, 
ovdinery wear and tear excepted, to the Owmers (unless lost) at a safe port in the 
Gotveston/Zest Const Canada range, port nt Charterers' option. Cherterers are to give 
“imere net lese than twenty-one (21) days’ nctice of vessel's probrble reticlivery date 
“2 net Less than ten (10) d-ysa' notice of vessel'n expected date of redclivery end 
“rosavle port. 


Bxcluding Asphalt, Pitch in Bulk, Bauxite, Mehogany Logs. Ammonium Nitrate carried 
eaeording Clause 32. Vessel not intended regular ore trade, but Charterers have 
privilege carry ore whonever necessary. 


viorlé-wide trade within Institute Warrenty Limits, including Magdalena River, not 
esove Berranquilia, excluiing Communist controlled comtries, Asia, Austrelia, 
“alestine, Iecland, Gee, Pakistan, India, Formosa, Korea, China, Indonesin, Isracl, 
Lagorda and Ziefra, sJs0 Cuba and Dominicen Republic excluded, but only during 
nowtilities, excluding Greet Lakes, bus including Ulifox, Montreal and other safe 
36. Lawrence ports during season. xtra insuranen St. Lawrence, if any, according 
Ovaish policies aud extra fitting or equipment, for Charterers' account. Charterers' 
vrivilege breaching Institute Warranty Linit:., they paying extra insurance, if any. 
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RIDER TO CHARTER PANTY DATO APRIL 26, 197% \l 2 
M/S "Mts SKOU" oe 2 


., ere 
ie at x 


PY 


ba <s 


Vessel to work night and day, if required by Charterers, ond all winches to be at 
Chorterers' @isvosal during loading ond dischurging; steancr to provide one winch *n 
por batch to work winches day and nicht, as required, or alternatively, in Chariercrs' 
option, one wetchman per hatch, 9s required. Chartcrers' eyrecing to pey officers, 
ccgineers, winchmen, watchmen, deck hendéds and donkeymen Seven Hundred Dollars ($700.00) 
U.S. Currency luzpsu per month or pro-rata, together with hire, for overtime work dove 
in connection with vorxing cergo. If the niles of the port, or labor unions, prevert 
crew from driving vinebes, shore winchmen to be peid by Charterers. In the event of a 
disebled winch or winches, or insufficient power to operate winches, Omers to pay for 
shore engine or engines, in lieu thereof, if required, ani pay any loss of time 
occasioned thereby. 


Hew Jason, Now Both-to~Bleme Collision Cleuse and Cheuher of Shipping War Risks Clauses 
1 and 2, to be filly incorporated in the Charter Party. 


Toe "METI SKOU" is built 1963 ond is an open chelterdecker equipped with twelve (12) 
dorriexs of five (5) tons capacity, four (4) derricks of ten (10) tons capacity, tvo (2) 
Gorriexs of twenty-five (25) tons cavacity, has two (2) coiled deeptanks vith a total 
capacity of about 31.595 cubie feet bale, ha3 two (2) wingtanks with a total capacity 
of adout 7875 cubie feet grain, five (5) hatches, electrical ventilation in all holds, 
nnd has C%,, lines in all holds to enable cerry cotton. Vessel has passenger eaccommoda- 
tion for t¥elve (12) pensengers consisting of six (6) single berth cebins, three (3) 
gouble berth cabins which are all air-conditioned with private deaths. 


Owners represent that all cargo battens are fitted and tanktope coiled. 


Chaxterere to have privilege of carrying injurious, inflamnable or dangerous goods, 
crplosives, ammmition, ete., provided that they are packed end loaded in eecordance 
with regulations of the board of Underwriters of Nev York, sccording the Denish lav 

or U.S. Coast Guard. Clause 8, as well as eny and all other clauses of this Charter 
Party apply to the cargo described in Clause 32 with equal force uad effect as they 
apply to all other cargo within the provisions of this Charter Party. But when the 
‘voesel is trading between South American and European ports, the above cargoes are 
ovhjeot to the approval of the Board of Trade. Extra insurence, if any, for Chartcrers' 


rcouns. 


Coarterers to have the privilege of removing any fittings, lashings or dunnage furnished 
hy them. 


Caeyterers to have privilege of placing their funnel mark on stack and their nance on 
noth sides of the vessel, the painting end removal of same to be on their tine and at 
their expense. Charterers to have liberty to fly their house flag. 


Owners will keep the vessel's eppoarance and its coat of paint in good condition. 


During full currency of this Charter Party or any extension thereof, the Ovners shall 
keep the vessel fully capable end equipped to transit the Penema Canal, in secorcance 
with the rulen ond reguletions governing navicction of the Panama Canal promulgated 
from time to time by the Governor of the Panama Canal Zone. 


In the event that the lavfully constituted government of any of the following states, 
to wit U.S. of Americe, United Kingdom, Kingdom of Denmark or the U.8.8.R., declares 
war against sny one of the states naucd above or declares thst 6 state of war exists 
between iteelf ond any one of the scid states, the Owner or the Chartcrers shell each 
have the option to cancel the Cherter by written or telegraphic notice to the other 
end unlecs otherwise agreed such cancellation shall be effective imedictely 4¢ vessel 
is then free of cargo but othervise be effective after tre vessel ia free of any cargo 
non on boerd. . 


Charterers shall pay amount of eny increase subsequent to dcte in Wer. Riok Insurance 
prestiwms on present valuation of vessel, also eny such ineresse in Wor Risk bonus for 
erev, the remainder of such premiums and bonus te be for Ovrers' eccount. 


it is underatoed that stovetere Inbor charges incurred on account of breakdown of 
v-ssel's equipnent, miecso it can bo established that steveiores ore recponnible vill 
oe for Omers' accomt. Mo stevedore damzce eleim: vill be reeogaized by Cherterurs 
wulese svea elein ia rceporsed in writing, to Churterors' Agsacs wh tue respective rort 


b WELSH CULICE 
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Monday, July 1, 1974 ME | 


182nd day of year—183 days to come [ [Cieer : 
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Tuesday, July 2, 1974 


eGrr i 183rd day of year—182 days to come 
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New a. 
RECEIVED in good order, from on board the S. S. .. a 
oe. AY 419%... Master, from ....... _ CARTAGENA cP PAS Naps nae : 
the following packages, ac’t. intend "hidehit. lat... ees bag 7 Eiki 
guy Wena md ee Fe Cha WSS : 


‘/ ‘ j 
eiiete rk % nouns SIGNATURE OF RECEIVER 


| Pudine ae 


has U. ie BI 
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iM, dens ra hed dhs tp 4 pivincely: 


Ou hd Me: did! Siete BNE S20 
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JUL 11 1974 
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Office Translation 14.5.74 ik 


m.S. METH SKOU 


Ince. No. 1: Report of the Ship. .ay f£ 6569 Cartons Containing 
Yan from Cartagena to New York 


severe tein iustintienasinte site Aline Ct! EL LT LOLOL SD TAG OOD ON 


M/S METTE SKOU arrived at Cartagena on 18th June 1974 at about 
1030 hovrs to lead, among other things, 6500 cartons of yam fruit. 
The fruit was to be loaded in the vessel's de2p tanks. The fact 

is that on top of the deep tank covers wes stowed a consiqnment 
of coffee for Jacksonville Fla. which had to be discharged before 
the deep tank covers could be opened. Following the discharaira 
of the coffee, about 1000 baqs, on to the quay, the tanks were 
opened and inspected hy the shippers’ representative. Ne aske! 

me whether the deep tanks were the only caryo space availahle in 
the ship which I confirmed, all other space being taken. 


The deep tanks were approved for transport of the said yar after 
the shippers’ representative had ensured that. the holds could be 
ventilated. The cartons were stowed as shown on the enclored 
sketch with three longitudinal and one cransversal air ducts for 
each layer of cartons, leaving a distance of about 3 ft to shin's 
sides and bulkheads. In this manner a very good passage allowed 
for air between the cartons, Awpole dunnayge was placed betwcen 
each laycr of cartons and the dunnage reached right out to ship's 
sides and bulkheads in order to support the cartons. 


The shiprvers' represertative supervised the entire loading and 
expressed his approval of the ship's way of stowing the cartons. 


The cartons were stowed about 1, cu.ft. a piece but filled 3/4th 
of the deep tanks which shows thot. tae ventilation space was 
guite sufficient. low many aix changes the ventilators could 
produce per hour I do not remember, but it would appear from the 
dravings of the vessel. DPuring the voyage I took, on my own 
initiative, tempcrature readinas of holds and deep tanks an? +t: 
no time did these rise above the outdoor temperatures; they mav 
be scen in the log book. 


M/S METTM SK sailed on 2ist June 1974 at about 0330 hours ocr 


Tachouanvilles ‘eee nasninets 


BEST GOPY. AVAILABLE | 


i 


te 


Ae 


“ASSURANCE PORICNENGIN UU 


460a 


DEFENDANT FLOTA EXHIBIT 
as 2. 


(QAM NGIDTG) NOG 
PEN DANIIICH AP DUELING 


‘ 
After calling at Jacksonville Fla. and Wilmincte.. N.C. the METTLE 
SKOU arrived at New York on lst July 1974 at about 0700 hours and 
meored at the south side of Army Base Terminal. At the arrival 


the cartons, as well as all other cargo, were examined hy tne 


Grancolombiana's surveyor who made no comme~.zs to the writer of 
this report, I would point out that the ship requested that the 
cartons be discharged at once because of the yam fruit. This 
request was turned down by Grancolombiana's representative on the 
spot. The cartons were not discharged until 2nd July 1974 and were 
then placed in clo: ed premises without ventilation inside the ware- 
house. In this place it was much warmor than it had heen in the 
deen tanks. This information was passed on te Grancolombina's 
surveyor and also entered in the lod book. “hon M/S METTE SkKOU 
sailed on 3rd July 1974 at about 1930 hours the cartons were still 
in the warehouse without ventilation. Moreover, I would point out 
that during the discharging at New York we experienced a heat wave 
with very high day temperatures which might have had adverse offect: 
en the yam fruit. 


$/D P, Larsen ‘ 
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Biles nr. Ll: hepoort vedrorcide trensporten af 6500 kar- 
toner yans fra Cartagena til New York. 
MIR nw x bs onsale te 


Fs2%) 


1/> "ELUTE SGKOU" onkom Carterena d. 1°. juni 1974 kl. co. lo30, for blondt 
mnest et laste CSoo “artoner yansfrurt. Lisse skulle lasteb i skibets ‘eJd- 
tence. Fakta er, at ovenpi. hel iwwkelorne lh et parti affe til dieckson- 
wille iLa.e, der ferst sculle losses, imuen diocknlerne til hejtunkene xune 

; -fter at vuoffen, ca. loco -zkhe, ver oplosnet pi ajen, blev tau.e- 
ict Of Juspicerct ef s Lt nes renrxsentant. Tenne spurgte mij;, on 
Oo var cea enest pace siibet havde til ridighed, cetre 
uret bexrattende, sk ancen space ver brut. 


hejtunkene blev pockendt til transport uf mevnte yans, efter at afsvibers 
representunt hevde sikret sis, et runsene kume ventileres. Kartonerne 

blev stuvet som vist pA vedlerste skitse med 3 langskibe samt cen tverskibs 
luftianel for bhvert lag ievtener, sawt med ca. 3 fods afstand til sxibs- 
sider of bulkheags. 14 denne mide blev der en wegen fin passage for listen 
nellcn i: rtonerne. Der blev logt riceligt dunnage mellem hvert lag vartoncr, 
ow dunna.en gil: helt til skhabssider oj, bulkheads for at stette kartonems. 


Afckibers representunt overvicrede hele indladningen og udtrykte sin anerker- 
delece for skibets wide at ctuve l.artonerne pa. 


Kevto ne stuvede ca. 14 cub. fod pr. stk. men fyldte berre hejtenke = on, 
hvilket viser, at ventilatio.sspace her der veret nok af. Hvor mange lusts 21 
ve itilaturerne ‘sunne five pre time, won jeg ikke huske, nen det ma fren ot 
shavets te;ninrer. Under regsen foretores p&a esen foranledning, terperetur~ 
nailinger i lastrum oj, hejteni:e of disse oversteg pa intet tidspunkt udenderi- 
temperaturerne, disse frempgir af shibsdagbozen- 


N/ "NEVE SKOU" afsejlede d. 21. juni 1974 kh. ca. 0330 til Jacksonville. 


* 
Efter anlob af Jacksonville #LA. of Wilmington N.C. ankon H,'5 "MBPT oKouU" 
Hew York de le juli 1974 kl. ca. 0700 ef fortejede ved Arny Bese Terminal 
south cide. Ved enkonsten blev kertonerne s& vel som al enden last uncerse;;t 
uf Grancolombienss surveyer, som intet bemerkede overfor undertepnede. Jer, 
kan oplyse, at sk*bet forlangte crtonerne losset med cet samme af hensyn 
til yomsfrurpten. tle blev ufsliet af Gr:ncolonbicnas repyesentant pi sto- 
dete sartonerne t .ev ferst lossct ad. 2. juli 1974 o¢ anbrigt i et lykicet mui 
peen ventiletion inden i pahuset. 1:8 det pépmldende sted var der ondnu ver- 
vere end der havde voret i hijtankene. bette bermorkedes ogs# til Grancoloine- 
bionas surveyer, lipcsuom det blev indfert i shibets dapbope Da H/S "it. 
peel" aSnegjlede G. 3. Juli 1°74 kl. cao. 1930, stod kartonerne atadug i pax- 
huset uden ventilation. Yderligere lan det oplyses, at under losnim,en i 
Kew York var der hodeboelpe ued monet he je dagtemperaturer, hvilket ken have 
htt uheldig indflydelse p* yamsfrunten. 


° 
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‘Bilog ore 2: icitese over lustens stuvning i M/o"Mette Skous" hedtani:r, 


Ree ee See _._Hlejtank set fra siden _ 


se pee | 


aL 


! 
ANS | | Arne a 
aaa 


Kartonerne blev stuvet pA krydsdunnage 

med ca. 3 fods ofstand til skibssider og 
bulkheads, samt med 3 langskibs of 1 tvor- 
skibs luftkanal af 1 fods bredde for hvert 
lag kartoner, of med rigelig dunnare inol- 
lem. }unnagen ik helt til skibsrider o;; 
buikheads for at stotte kartonerne. 


Inns | [Yates] Yan YOmMS 


"PA, < neh eeeenece 
L.etyrmand 
W/s"Dagny Skou" 
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being examined, before a notary public other than 

the notary public before whom this examination 

was begun. 

IT IS FURTHER STIPULATED AND AGREED, that 
the signing, filing and certification of the 
original of this deposition is waived. 

x x x 

PAUL AKSEL LARSEN, having first been duly 
sworn before a notary public of the State of 
New York, hereby testified as follows: 

EXAMINATION BY MR. D'ORCHIS: 

Q Could you please state your full name and 
address, for the record? 

A My name is Paul Aksel Larsen and I live 
in Elefantens Kvarter, which is Elephants Quarters, 10/c, 
Albertslund, Copenhagen, Denmark. 

Q Mr. Larsen, if you have any problems under- 
standing the questions asked by counsel in this deposition, 
please do not hesitate to ask the question either be 
repeated or an explanation of the wordage used. 

A I will. 


When did you begin sailing? 


Q 
A I start saiiting in '52. 
Q 


In what capacity? 
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A The first of suary, 1974 and I have been 


A 


there since. 
Q What was the first vessel you sailed aboard 
with Ove Skou? 
A It was the METTE SKOU, the one I'm with now. 
Q What was your c’pacity on board that vessel? 
A I was mate. I saisiucd on the METTE SKOU 
the third of May, '74 in Liverysol. 
Q Do you recall a shipment of yams carried 
from Cartagena to New York in July of 1974? 
A I do. 


June and July? 


Q 
A Yes. 
Q 


The voyage that that involved, do you 
recall at what port that voyage started at? 
We started loading in Tumaco, Columbia. 
This voyage in question started in Tumaco? 
Yes. Loading timber. 
Wheie did the vessel proceed to after Tumaco? 
Buenaventura, 
Q To you recall what the vessel loaded at 
Buenavent.. 2? 
A Coifee and general cargo. 


Q I show you this document, Mr. Larsen, and 


465a 


DEFENDANT FLOTA EXHIBIT P 
Larsen 6 


ask you whether this was the stowage plan for the voyecge 
which we are concerned with here? 

A That is correct. It is made by myself. 

Q Is that ar accurate Xerox as best as you 
can recollect? 

A it is. 

Q When the vessel had completed loading at 
Buenaventura, what spaces were left for loading cargo 
at future ports? 

A As far as I remember, it was number one 
lower tween deck and number one upper tween deck and 
number five tween deck. and the deep tanks. 

Q How many hatches were there aboard the 


METTE SKOU? 


A Five hatches. ~ 
Q Do you recall the size of the METTE SKOU? 
A The METTE SKOU, the dead weight is about 


8000 tons, the dead weight. 


Q Do you recall her length off hand? 

A Around 127, 28 meters. 

Q Did she have a midship house? 

A Midship house. ; 

Q And an aft house? 

A Yes, we have a poop hous for the crew. 


we ae OF 
Pe Me 
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When was the first time you were informed 


“ 


3 with regard to the shipment of yams to be carried aboard? 
4 A In Buenaventura. 

5 Q By whom were you informed? 

6 A The ship's clerk. The man was Gooseman. 

7 Q When you say the ship's clerk -- 

8 A He was the one who did the service between 


9 the Grancolumbiana and the ship. 

10 Q Was he em; loyed by Grancolumbiana? 

11 A Yes. 

12 Q And Grancolumbiana was the charterer of the 
13. vessel? | 

14 A Grancolumbiana was the charterer, yes. 

15 Q Had you already been informed previous to 
16 Buenaventura of other cargo to be carried and loaded 


17. at Cartagena? 


18 A Yes. We were informed about the tobacco. 

ig Q What time were you informed about the tobacco? 
20 A Before sailing. 

21 Q Before sailing from Buenaventura? 

22 A Yes. 

23 Q Had you had notice of the tobacco prior to 


24 arriving at Buenaventura? 


A No. 
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4 Q Were you informed by Mr. Gooseman where the 
3 charterer intended to stow the tobacco and the yams at 


4 Cartagena? 


5 A No. 

° Q Do you know if a pre-stowage plan was pre- 
7 pared? 

8 A It was not. 

9 Q Do you recall the date that the vessel 


10 arrived at Cartagena? 

11 A Was it the 19th we arrived? We took bunker 
12 before we arrived at t:.; anchorage. 

13 Q Let me show you these two deck logs and ask 
14 you if you can identify them. 

15 A That's correct. We arrived the heunnt 


16 the 19th 0740 dropped anchor. 


17 MR. CLARK: Is that June 19th? 
18 THE WITNESS: June 19th. 
19 Q Mr. Larsen, before we go further, are those 


20 the original log books prepared aboard the METTE SKOU 


ona z1 for the voyage? 
22 A Yes. 
23 Q Is your signature on those? 
24 A It is my signature. 
25 Q The log books eetes holding covers what dates, 


* * * 


iM Bes : : % , ‘ J 
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prepared and which is an accurate copy thereof, 


I would like to have marked as defendant Ove 


Skou's exhibit C for identification. 


(Document referred to so marked Defendant 


Ove Skou's Ex)ibit C for Identification, as of 


this date.) 


2 


Please refer to defendant's exhibit C for 


identification if it will help clarify your recollection 


of the loading and stowing events aboard the METTE SKGOU. 


After arrival at Cartagena, were you con- 


tacted by the charterer's agent with regard to the 


stowage of goods at Cartagena? 


Q 


MR. MCCONNELL: I object to the form. 
MR. GIALLORENZI: I join in the objection. 


Were you contacted by the charterer's agent 


at Cartagena? 


A 


Q 
A 


Q 


Yes. 
On what date were you contacted? 
It was on the day on arrival. 


Do you recall the name of the gentleman who 


22 You spoke to? 


23 


24 


A 


X 


No. 


Did he identify himself as being with the 


25 charterer's company? 


oh a 


25 
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MR. GIALLORENZI: I object to the form of 


that question. 


Q 

A 

Q 

A 
captain and 


prospects. 


Q 


Did this gentleman identify himself? 

Yes. 

How did he so identify himself? 

By coming on board, showing his card to the 


bringing the ship's mail and the loading 


Did you discuss the stowage of goods to be 


loaded at Cartagena with him? 


A 


Q 


I did not, but the captain did, 


Did the captain thereafter confer with you 


regardi:ig stowage at Cartagena? 


er 
Q 


A 


and number five tween decks, and the yams in the deep tanks. 


Q 


Q 


Yes. 
What did the captain say to you? 


We are going to load ‘*obacco in number one 


Did he say -- 
MR. McCONNELL: I object. 
MR. GIALLORENZI: I object to the question. 


Did the captain provide you with a copy of 


&@ proposed stowage plan as a result of his conversations 


with the -- 


MR. GIALLORENZI: I object to this <uestion. 


=¥° * 


24 
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How do you know that he first of all gave him a 

prospective loading plan? 

Q Did you receive a stowage plan from the 
captain at Cartagena? 

A No. 

Q Were you thereafter contacted by anyone else 
with regard to stowage aboard the vessel of the yams? 

A Prior to loading, the representative of the 
shipper, he came down to me on the weather deck, hatch 
number three and asked me is this the only space you 
have for yams? And I could only say yes. And then -- 

Q Do you recall the name of the representative 
of the shipper? 

A No. 

Q Did you th>xreafter take the representative 
of the shipper into the hold, into the deep tanks of the 
ship? 

MR. GIALLORENZI: I object to the form of 
the question. 

MR. McCONNELL: I join in the objection. 

MR. GIALLORENZI: It's a leading question. 

MR. D'ORCHIS: I'm trying to push it along. 
We have got a foreign witness here. 


MR. GIALLORENZI: I know. Ask him what ho 


24 
25 
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did with the representative. 

MR. D'ORCHIS: I'm trying to push it along 
because it's late. 

Q What did you thereafter do with the repre- 
sentative of the shipper? 

A I took thdt representative with me to the 
tween deck and showed him the deep tanks, and I showed 
him where the ventiratien was, where the input and where 
the output was. And I showed him the push buttons and 
I pressed them in the deck house, the forward deck house, 
and he saw that the light was on and I took him to the 
ventilation itself and the fan was on and the air came 
in and he assured himself that the air came out. 

MR. MCCONNELL: Please read back the answer. 
(Whereupon, the answer was read back by 

the reporter.) 

Q Did the shipper's representative say anything 
to you as a result of observing the deep tanks and the 
operation of the ventilation system? 

MR. McCONNELL: Objection. 
MR. D'ORCHIS: Off the record. 
(Discussion off the record.) 
Q Did you thereafter receive instructions from 


the shipper to proceed with the loading of the yams? 


au fk OB 


24 
25 
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MR. McCONNELL: I object to the form of 
that question. 

Why don't you ask him whether he receives 
‘his instructions to load from the owners, his 
captain or from people who work off the pier. 

MR. D'ORCHIS: The question of who he 
received the orders from is perhaps a legal 
question, but whether he was told by the shipper's 
representative to go ahead with the loading is 


something -- 


MR. McCONNELL: You're asking a form of 

an objectionable question in another fashion, 

and it's totally objectionable. 

Q Mr. Larsen, did you thereafter receive 
instructions from anyone to proceed with the loading 
of the yams into the deep tanks? 

A No, Just went on. When the shipper and the 
Grancolumbiana representative, they had agreed that the 
yams -- 

MR. McCONNELL: I object to that response. 

MR. GIALLORENI: I object to it, too. 

MR. MCCONNELL: Please instruct the witness 
to confine himself to the answers to the question. 


MR. D'ORCHIS: Please just answer my 


24 
25 
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questions, Mr. Larsen. 


Q Did the captain see you after your meeting 


with the shipper's representative about -- 


MR. GIALLORENZI: Just a moment. Do we have 
a partially asked question or is that answer 
st ‘iken out because of the objection? The one 
before this question that's now been propounded 
to the witness. 

MR. D'ORCHIS: Please read the question back, 
Mr. Reporter. 

(Whereupon, the record was read back by the 
reporter.) 

MR. GIALLORENZI: I objected to it. 

MR. McCONNELL: I move to strike all the 
answer after the word no. 

MR. GIALLORENZI: I move to strike the entire 
answer after the word no. 

MR. D'ORCHIS: Note my objection to counsel's 
proposal. 


Q Mr. Larsen, did you confer with the captain 


subsequent to the shipper's representative coming aboard 


with regard to stowage of the yams? 


A Please repeat. 


=» Q Did you talk with the captain about stowage 
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of the yams after you conferred or spoke with the 
shipper's representative’ 
A Yes. The captain told me the yams go -- 
MR. McCONNELL: I object to the anrwer. 
What did the captain tell you? : 
A The yams have to go into the deep tank. 
MR. McCONNELL: I object to the answer as 
to what the captain tld hin. 
MR. GIALLORENZI: I join in that objection. 4 


MR. D'ORCHIS: I just have to bring in the 


captain. If we are going to talk about receiving 
orders from the captain, and ws are not going to 
allcew the orders to come in, I wil3 have to pull 
in the captain on this. iI think you're being 
ridiculous on this. "4 

Q Were the yams thereafter loaded into the 
Jeep tanks of the y:ssel? 

A Yes. 


Q Did you receive any objection with regards 


to the stowage of the yams in the deep tanks during the 


stowage? 
A No. 
Q And after the stowage? 
A No. 


24 


25 
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Q Did anyone from either the shipper or the 
charterer inspect the stowage of the yams during or 
after the stowage? 

A The Sshipper's representative was on the 
tween deck all the time. 

MR. D'ORCHIS: Off the record. 
(Discussion off the record.) 

Q Do you know if the agent for the charterer 
was aboard the vessel during the stowage of the yams? 

A That, I don't remember. 

Q Do you recall if the agent for the chartsrer 
came aboard the vessel after the stowage of he yams. 
prior to the sailing of the vessel? 

A He came on board prior to the vessel sailing, 
yes. 

Q Do you know if he went down into the deep 
tanks and inspected - - 

MR. GIALLORENZI: I object to the form of 

the question. Ask him what he did. 

MR. D'ORCHIS: I'm going to object to 
counsel's objection. I can't. That's too general 

a question to ask. It has to be narrowei beyond 


that. He could have had lunch, he’ could have had 


dinner. 
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2 MR. GIALLORENZI: Ask him that. Ask him 
what he did. 
Q What did the charterer's representative do 
with regard to the stowage of the yams during his trip 


on board the vessel, during his coming on board the 


vessel after the stowage of the yams? 


oN CO NU Uw 


A He was -- he agreed with the stowage and he 


gave the papers to the captain and we left in the 
middle of the night. That's all. 


Q 


the stow? 


Do you know if the charterer's agent inspected 


13 A He did not. 


14 Q Did you speak to the charterer's agent after 


15 the yams were loaded personally? 

1€ A Yes, but we were not discussing the stowage 
17. of the yams, Just normal conversation about departure 
1g and about the other loading. : 

19 Q Mr. Larsen, can you describe the ventilation 
20 system that is provided to the deep tanks in the METTE 
21 SKOU at the time of this shipment? 

22 A Yes. For example, if you -- this could be 
23 exactly the same as the deep tank (indicating). 
24 Q You're referring to this room? 
A 


Yes. 
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Q But not the size of this room? 

A Not the size. I'm saying a deep tank is 
about 15,000 cubic feet, and the air inlet come through 
trunk and we have mechanical ventilation and the air 
comes up from the weather deck. It's fresh air pushed 
down coming out just over the ceiling in the deep tank. 

Q That's forced by electrical motor? 

A That's forced by an electrical motor and 
comes out one foot, two feet over the ceiling. And the 
outhet -- if this is the bulkhead and the windows are 
the ship's side, then the outlet is on top of the tank 
against the ship's side. 

Q Can you describe how the air is exhausted 
through this outlet. 

A It's exhausted through a trunk coming out 
in the sidewalks midship. 

So it comes ‘out on the deck? 


It comes out over deck. 


Over dack. 


Q 
A 
Q Over deck? 
A 
Q 


And it comes out -- 
A In the cidewalks. 
Q That's the enclosed passageway? 


In the passage between fure deck and after 


Sy 


a fu fe 
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deck. This passage goes the side of the super structure. 

Q Do you recall how the diameter, the width of 
that trunk for the exhgust is? 

A No. No. 

Q How about the diameter of the i et pipe, 
the pipe that blows the air into that deep tank? 

A Don't kill me, but I think it's just about 
one foot by two feet. 

Q It's a square pipe? 

A Yes. 

Q Where are the ventilator motors located? 

A On the fore part of the super structure. 

Q Now, are the deep tanks, are there two deep 
tanks? 

A Two deep tanks. 

Q One on port side and one on starboard side? 

A Yes. ‘ 

Q Is the ventilation system the same for both 
deep tanks? 

A The same for both. There are two deep tanks _ 
that have their own ventilator. 


Q Do you recall or do you remember approximately 
what the time period is for replenishing the air within 


a single deep tank aboard the METTE SKOU when the 


i 
' 
i 
i 
| 


wa] 


a 


479a 


DEFENDANT FLOTA EXHIBIT P 
Larsen 21 
ventilation system is in operation? 
A I don't, but I think it's between 20 or 30 
times an hour for an empty tank. 
Q If it was filled with the yams in question, 
it would take less time than that? 
A (No response.) 
Q Do you knew how much time it would take with 
the yams in t:he deep tank? 
A No, I don't. 
MR. D'ORCHIS: Off the record. 
(Discussion off the record.) 
Q Mr. Larsen, do you know if it would take 
less time or more time for the air to recirculate -n 


the deep tanks if the tanks were filled to the capacity 


that they were when the yams were carsied? 
A No. I don't know. 
Q Did you personally inspect the deep tanks 


after the yams were stowed? 
A I did. 1 inspect the deep tanks everyday 


until discharge. 


Q At the port of Cartagena -- 
A Yes. 
Q (Continuing) -- after the stevedores completed 


loading -- 
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Yes. 


(Continuing) -- were you satisfied with the 


A I was satisfied, yes. 

Q What were the yams packaged in when they 
came aboard the vessel? 
8 A They were in brown cartons with only -- 
with two holes fer the fingers se they could take one up. 


Q 
besides the hand hcles, if you recall? 


Was there any ventilation into those boxes 


— A No, there was no ventilation; and as far as 


13 I remember, I opened some of them to see -- 


14 MR. McCONNELL: I object. 

15 Q Did you open up the cartons of yanus? 

16 A Yes. 

17 Q What did you see inside the cartons? 

18 A Yams. Swest potatves wrapped in white eal 
19 Q Did yeu inspect these cartons of the yams 


20 prior to loeding or subsequent to loading? 


21 A Prior to loading, and the captain inspected 


this as wel) as also during loading. 


23 Q How many boxes would you say you looked at, 


24 if you can recall? 


25 A Ten, fifteen, twenty cartons. I can't remember. 


. 24 


25 
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Q Were the cartons palletized? BEST COPY | 


A, lO. Loose cartons. 


(an you describe tor us how the cartons 
were stowed in the deep tanks? 
A They werc stowed -- | make the plan, and 
hey were stowed ou crossed dunnage as we call it. 
i snow vou this sketch and ask it you can 
identify it? 
A That's right. It's made by me} 
Q is that also your signature on the right 
hand bottom? 
A Yes, that's my signature made in Yokohama. 
Q Is that sketch of the stowage of the yams 
in question in the METTE SKOU? 
A It is correct. - 
MR. D'ORCHIS: i'd like to have this sketch 
marked as defendant's exhibit D for identification. 
MR. GIALLORENZ1: No objection. 
MR. MCCONNELL: No objection. 
MR. CLARK: I have no objection. 
(Sketch referred to so marked Defendant Ove 
Skou's Exhibit D for Identification, of this date.) 
Q Mr. Larsen, on this sketch marked as defen- 


dant's exhibit D for identification, could you please 


~s 
i 
3 


tlle 
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indicate where the intake and where the outlet vents are 


located? 


A 


A 


Yes. 
MR. GIALLORENZI: Off the record. 
(Discussion off the record.) 


(Continuing) This is starboard deep tank. 


liere against the bulkhead the air goes in, aid the 


opposite on 


~ 


top, out. 
MR. McCONNELL: May I see that now? 
MR. D'ORCHIS: Yes. 


Now, with regard to this sketch, Mr. Larsen, 


the tiers of cartons of yaus, which you show four tiers 


in this sketch with regard to the view from the front, 


were the boxes of yams separated by dunnage? 


A 


Each layer was separated by what we call 


flat dunnage. 


Q 
A 


Q 
can recall? 


nN 


Q 


When you say each layer, how deep is a layer? 
One carton. 


What are the dimensions of a carton, if you 


I think the cartons was about two cubic feet. 
Was each tier one carton wide? 


Yes. It's about one foot high. 


I'm talking about width, the width of these 
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That I can't remember. I can't remember how 


many cartons in every tier. 


2 tiers. 
3 A 
4 
oe 
6 was dunnage? 
7 A 
8 Q 
9 used? 
10 A 
11 

12 A 


So on top of the first layer of cartons there -* 


First -- 


Can you describe what kind of dunnaging was 


It was wood. 
What was the width of the dunnage? 


Approximately one inch by four, five inches, 


13 and the length depends on -- 


14 Q 
15 A 
16 actually. 
17 Q 


Do you know who provided the dunnage? 


Srancolumbiana provide. We had it on board 


This duunage was provided between, on top of 


1g each layer of boxes? 


19 A 


20 Q 


Correct. 


What was the distance between the outside of 


21 the tiers of boxes and the bulkhead? 


22 A 
23 Q 
24 . 
25 Q 


About three feet. 
Is that true on each side of the bulkhead? 
All four sides. 


That's true for both the port and starboard 


Ba 


24 
25 


484a 


DEFENDANT FLOTA EXHIBIT P 


Larsen 26 
deep tanks? 

A Yes. 

Q Between each of the tiers I notice that there 
is an aisle. 

A Yes. We had one longitudinal aisle auc 
three athwartships. All of them was about one feet wide. 
Q That aisle was clear from the floor to 

the ceiling? 

A Yes. Broken once in a while of the flat 
dunnage. 

Q How high did the tiers of yams reach within 
the deep tank? 

A As far as I remember, it's between halfway 
and two thirds up. I don't remember actually. It's two 
years ago. 

MR. MCCONNELL: Off the record. 
(Discussion off the record.) 

Read it back, please, 

(Whereupon, the record was read back by 

the reporter.) 

Q Mr, Larsen, can you recall in terms of feet 
or meters how high the tiers were from the floor to the 


top, to the top tier? 


A No, 


ABS, 


485a 


DEFENDANT FLOTA EXHIBIT P 


Larsen 27 

1 

é Q This sketch which you made and identified 

3 as defendant's exhibit D for identification, were these 

4 intended to be precise calculations of the proportions 
a S of the stow? 

6 A It's not precisely, no. 

7 Q Was there access for a person to go down 

8 into the deep tanks after the yams were stowed? 

9 A Yes. 

10 Q How was that providea? 

il A Through the manholes to the tanks. 

12 Q How many manholes were there in each tank? 

13 A One per tank. 

14 Q Is the manhole separate from the discharge 

15 outlet? | 

16 A Yes. 

17 Q Do you know if those manhole covers were 

18 left open during the voyage? 

19 A They were left open. 

20 Q Where does the manhole cover-.lead into, the 
oo 21 lower hold of -- 

22 A The manhole leads from the tween deck to the 

23 tank. 

24 Q The tween deck of which hold? : 


25 A Hold number three. 


piece mcg A_engn ee nee enecneeee ss nna paiement ae a pen ml a 


486a 


DEFENDANT FLOTA EXHIBIT P 
Larsen 


Is that a ladder? 
A There is a fixed ladder. 
Q This is true in both port and starboard 


deep tanks? 


a wu ft Ow 


Yes. 


A 


7 Q Was the stow in the starboard and port deep 


tanks identical? 


9 A Yes, . < and half. 


10 Q They were both identical to this sketch 


that you have drawn? 


Yes. 


A 


Q 
did you inspect the holds? 


Subsequent to the vessel sailing from Cartagena, 


Yes. 


A 


16 Q What were the times that you did this: was 
17. it on a daily basis, weekly basis? 

18 A It was a daily basis. 

19 Q. What was the purpose of going down into the 
20 deep tanks? 

21 A To inspect cargo. If it's still in good 
22 shape and in that position in which it wes stowed. 

23 Q Now, did the stowage of the yams have any 


bad effect on the stabiiity of the vessel-- 


6 


7 

8 

9 
10 
il 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 


24 


g inside temperatures exceeded outside temperatures? 
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MR. D'ORCHIS: Let che record show that was 
provided by Mr. McConneiA. 
BY MR. D'ORCHIS: 

Q Do you recall after having taken these tempera- 
tures and dew point readings whether the temperatures 
within the deep tanks exceeaed the outside air temperatures 
during the voyage? 

A No, 

Q Would a :ecording or notation have been 
vide by yourself if such excessive temperatures had 

. cecorded by yourself? 
MR. McCONNELL: I object to that question, 

to the form of that question. It's calling for -- 

Q Would procedure aboard the vessel have 
required you to note if the temperatures inside the deep 
tanks exceed2d outside air tempsratures? 

A I would have noted if ah, nn -- 

MR. MLCONNELL: I object. | 

A (Continuing) -- have gone up. 

Just the general procedure aboard the vessel. 

A The general procedure is that the chief 


officer takes care of that on his discretion. 


Q What were your procedures in events where the 
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A Two times a day when I end my watch in the 
norning 8:00 o'clock and when just before I start the 
same day in the afternoon, just before 1600 hours. 

Q But would your procedures have required you 
to note that the inside temperatures exceeded the 
cutside temperatures if they had? 

A Yes. 

Q Mr. Larsen, if you care to refer to the 

log books, do you recall ever naving made a notation 
that the inside temperatures in the deep tanks exceeded 
the outsije temperatures? 

A For exemple, prior to loading, temperatures 


in holds twe and three, 24 degrees. Outside 27. No 


ventilation. 
Q But you do not -- 
A That was prior. 
Q wis vacate to my question: You did not make 


any notations in the log books which -- 

MR. McCONNELL: Where does that entry appear, 
please? 

MR. GIALLORENZi: The date, Mr. Larsen, of 
that entry. 

THE WITNESS: That appeared prior to loading. 


MR. GIALLORENL!: The date. Can you fix 
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the date? 
THE WITNESS: The 18th. 
MR. GIALLORENZI: Of June? 
THE WITNESS: Of June, yes. 
MR. GIALLORENZI: Thank you. 

Q Do you recall or do you see any notations 
by yourself that the temperatures in the deep tanks 
exceeded the outside air temperatures for the entire 
voyage? 

A 10. 

Q How were the ventilators operated during 
the entire voyage? 

A For the deep tanks the ventilation was on 
all the time. 

Q That's 24 hours? 

24 hours a day. 


That's forced ventilation that was on? 


A 
Q 
A Forced ventilation. 
Q 


Would a notation save been made by yourself 
in the log book if the humidity within the deep tanks 
exceeded the outside humidity? 

A I would have made an entry, yes. 
Q After having reviewed the deck logs or from 


your own recollection, do you know whether any notations 


490a 


DEFENDANT FLOTA EXHIBIT P 
Larsen 


were made during the entire voyage that the humidity 
within the deep tanks exceeded the outside humidity? 

A I made some entry at the beginning of the 
voyage, but not the whole entire voyage. 


Can you give us the dates of those entries? 


Q 


7 A Yes. The first entry was the 22nd, dew point 


outside 26, inside dew point 24 degrees. No ventilation. 


9 That was 850. 0850, the time. The same day 1600 hours, 


dew point outside 22 degrees, inside 24, full ventilation 


all compartments. The next day, the 23rd dew point 


outside 25, inside 24, no ventilation. 


13 Q No ventilation, does that refer to ventilation-- 
14 A That's right, for the compartment. 
15 Q When you say ventilation -- 

A That's for the holds, but I said before the 


17 deep tanks was ventilated all the time. 


18 Q Without exception? | 
19 A Without exception. 
20 Q Mr. Larsen, on what date did the METTE SKOU 


arrive in New York? 

A We arrived New York -- we arrived New York 
the first of July, 0715, New York Army Base Terminal, pier 
number three, south side. 


24 
From the date that you departed Cartagena 


25 Q 
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until the day of arrival at New York, it is your testimony 
you went down into the deep tanks on each day? 

A Yes. 

Q To inspect? 

A Yes. 

Q Had you observed anything with regard to 
the condition of the yams during those inspections? 

No. 


What condition would you say that they were 


I can't tell because I did not open the 
cartons. 
Q You did not open the cartons? 


No. 


A 
Q Did you notice odors? 
A 


No. . 

Q What was the temperature in stair Lott at the 
time that the vessel arrived? You can refer to the log 
book if it will help your recollection. 

A Yes. The second, 22. The third, 23. 

Q These are in centigrade temperatures? 

A This is centigrade and taken in the early 


morning. 


Q Were temperatures taken at noon time on the 
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first and on the second? 


A No. 


Q Only one temperature recording was made on 


each day? 


na ue fF WD 


A Yes, The usual way to do it is that the 

7 mate on duty every morning, 6:00, 7:00 o'clock takes the 

8 temperature, the pressure, if it's cloudy, rainy, foggy, 

9 and he makes the daily entry at 7:00 o'clock every morning 
10 when we are in port. 

11 Q After the vessel arrived at New York, what 

12. steps did you take with regard to the discharge of 

13 the yams? 

14 A Immediately upon arrival, 1 asked the Gran- 
15  columbiana representative -- actually his name is -- 


16 I've forgotten the name. The port captain. 


Gebasco 
17 MR. GIALLORENZI: Heretten? 
Micter Sebaenco pe 
18 THE WITNESS: Captain Haselten, correct. 
19 A (Continuing) I asked him to discharge the 


20 yams immediately because it's fruit, but he denied it. 
21 £4x‘The yams was discharged the second day. 

Q The yams were not discharged until July 
23. +\jthe 2nd? 

A Correct. 


How many hours was the vessel in port until 


Q 
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the first box of yams was discharged? 


A About 24 hours. They started discharge next 
morning. 
Q What was the basis of your request to the 


port captain to begin immediate discharge of the yams? 
A It's normal. You want to get rid of fruit. 


It's a delicate cargo. 


Q Were there any weather considerations? 
A During the day it was very hot. 
Q This is true for both July the first and 


the days after that? 

A Yes. 

Q Did you inspect the yams prior to their 
being discharged from the vessel at New York? 

A I did not. 

Q Did you see or observe anyone else inspect 
the yams prior to their discharge? 

A The Grancolumbiana surveyor inspected the 


entire cargo. 


Q On what day was that? 
A It was on the first. 
Q Do you know whether that was in the morning 


or the afternoon? 


A It was after arriving in the morning. No 
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1 
2 comments. 
3 Q Did you make any recording with regard to 


4 the failure to discharge the yams on July the first, 1974? 
5 A Yes, but unfortunately, there is a little 

6 mistake here because I wrote -- I wrote -- we have 

7 another one where we write with normal pencil. 

8 Q The rough log book? 

9 A The rough log, and there I wrote that 

10 Granccit iana representative refused to discharge the 


11 actual cargo, the yams, but here -- 


12 Q You're referring now to the smooth log book? 

13 A Yes. But here is an entry. 

14 Q Is this a translation? 

15 A Yes. At -- 

16 MR. GIALLORENZI: The page? 

17 THE WITNESS: The first of July just after 

18 ‘arrival. 

19 A (Continuing) At works beginning the stevedores 


2O was requested to discharge from the deep tanks. This 


21 was not done. 


22 MR. McCONNELL: Off the record. 
23 (Discussion off the record.) 
24 MR. D'ORCHIS: Let the record show Mr. Larsen 


25 just read the bottom five lines on the right hand 
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1 
2 page of one in the deck log identified as defendant's 
3 exhibit B for identification. 
4 MR. GIALLORENZI: May I see that, please? 
a 5 MR. D'ORCHIS: Off the record. 
6 (Discussion off the record.) 
7 Q Start from here. 
8 A Spotted on the bridge house. The workers use 


9 hooks on the coffee bags. Claimed without results. 

10 Q And then begins the line? 

11 A And then begins -- at works beginning stevedores 
12 Was requested to discharge from deep tanks. This was 


13 refused. This was not done. 


14 Q Continue reading if there is anymore after 
16 A No more. 
17 Q That goes down to the very last word on the 


ig Very last line? 
19 A This is just mean the first of July. Ordinary 


290 6«seaman Piere minus four hours. 


a 21 Q Did you personally request the Grancolumbiana 
22 agent to begin the discharge of the yams? 
23 A I did. 
24 Q Did you make a second request for the 


25 discharge of the yams? 


a 


24 


25 
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A I did not. 

Q On the following day, were any demands made 
by yourself for beginning the discharge of the yams? 

A No, because they started to discharge the 
yams right away. 

Q Did you see where the yams were placed after 
they were discharged from the vessel? 


A Yes. They were placed in a locker in the 


shed, inside the shed. 


Q That's a shed on the pier? 

A That's a shed on the pier, yes. 

Q Is that within view of the vessel? 

A Yes. 

Q Is that a metal shed, if you can recall? 
A How can I explain that? The side of that 


locker is the shed's.side, and the rest of them is just 


framework of timber. 


Q Is there a roof on the shed? 

A Yes. 

Q Did you observe the stowage cof the yams in 
the shed? 

A The yams were stowed in one block. 

Q Yes or: no? 

A Yes, 
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Q Please explain how the yams were stowed in 
the shed. 

A The yams were just stowed in one block, 
one big block. 

Q Did you note if dunnage was used? 

A No dunnage used. 

Q Was there any means of forced ventilation 
provided? 

A No. 

Q Do you recall whether any of the yams were 
picked up by truck while you were aboard the vessel in 
New York? 

A No. 

Q Were any protests made by yourself to the 
stevedores or to the charterer's agent with regard to 
the stowage of the yams in the pier shed? 

A We spoke about it and I told them -- 

Q Spoke about it with whom? 

A With the Grancolumbiana representative and 


also with the surveyor, the Grancolumbiana surveyor. 


We spoke about it and I told him you placed the cargo 


there without ventilation in a very hot shed. What can 
I do, he said? 


Q Did you take readings of the temperatures in 
* * * 
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point. 

Q You mentioned drawings of the vessel. What 
drawings were you referring to with respect to the air 
changes? 

A In Yokohama I could not remember how many 
times the air was changed an hour, and by that I mean 
you could get the information from the ship's drawings 
which are in the possession of the owners in Copenhagen. 

Q How is it that you remembered in Yokohama 
that the vessel sailed on June 21st at about 3:30 in 
the morning for Jacksonville? 

A I had referred to my overtime sheet again. 

Q In the letter you mention that at no time 
did the temperature reading in the hold or deep tanks 
rise above the outdoor temperatures, is that correct? 

A That's correct. 

Q Previously you testified that they did on 
the 22nd and the 25rd? 

A Yes, but I don't know if you remember that I 
was talking about the compartments in common. 

Q In the letter you're referring to the holds 
in common and the deep tanks, isn't that correct? 


MR. D'ORCHIS: Mr. Larsen, if you'd like to 


refer to the letter to see what you're talking 


24 


25 
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about, you're welcome to it. 

I'd like the question re-read to the witness. 
(Whereupon, the question was read back by 

the reporter.) 

A No. In this letter I refer to temperatures 
of holds and deep tanks and at no time did these arise -- 
Q Mr. Larsen, what was your practice with 

respect to ventilation in the common holds? 

A In the common holds where we had coffee, we 
ventilate if the outdoor humidity is lower than the 
hold humidity. 

Q Would that have been also true of the deep 
tanks? 

A No. The deep tanks we ventilated all the way -- 
all the voyage 24 hours a day. I don't know if you know 
it, but fruit develops co2. They develop heat. They 
develop alot of things and we keep the ventilation on to 
take that away, because humidity does not effrct that too 
much, not the same as coffee. 

Q Do coffee beans develop heat and co2 or other 
gases? 

A You caught me. I don't know. 

Q Where in the log book does it say that the 


ventilation in the deep tanks was on continuously throughout 


s «4 fs 
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bulkhead is here and the manhole is -- 

Q You mean in that bottom drawing that's looking 
forward? 

A Yes, and you can see the same from the back. 
From front and back. Here you see it from behind. The 
ventilation shaft is here and the manhole just beside it 
and the outlet up here (indicating). 

Q Now, you mentioned that you went down into 
the deep tanks prior to loading the cargo at Cartagena? 

A Yes. 

Q In what condition were the deep tanks? 

A Good conditicn. 

Q Was there anything wrong with the cargo 
battens? 

MR. GIALLORENZI: I object to the form of 
the question. You're assuming there is something 
wrong. Ask him what was the condition of it. 

Q What was the condition of the cargo battens? 


A There are no cargo battens. 


Q What was the condition of the dunnage on the 


ceilings? 
A It was wooden ceilings. A good cross dunnage. 
Q When you say good, would you explain what 


you mean? 
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- A Normal timber, not broken timber. In such a 
3 condition that it could not harm the cargo. 
4 Q Have you had any repairs done to the ceilings 


> from the time you came abox«rd in Liverpool? 


6 A No. 

7 Q What was the condition of the ladders? 

8 A Good. 

9 Q From the manhole covers? 

10 A Good. 

11 Q Was there any rust on the bulkhead? 

12 A Yes. 

13 Q What was the condition of the wood sheathing 


14 at the bottom of the tank? 

15 A It was good. 

16 Q I have here the on hire survey report made 

17. by the charterers at the time the charter commenced which 
18 was, as I understand it, at the time that you came aboard 
19 the vessel? 

20 A Yes. 

21 Q Which indicates that the access ‘adders to 

22 both deep tanks were buckled. Do you have any comment 

23 acout that? 

24 A No. 


a6 Q The survey shows that the wood sheathing at 
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“he tank bottom is split and holed in places. Do you 


recollect that? 


A No. 

MR. GIALLORENZI: I think you ought to 
let the record indicate that that just applies 
to the port deep tank. The starboard deep tank 
gays it only holed. 

MR. McCONNELL: Thank you, Mr. Giallorenzi. 
That's referring to the wood sheathing. 

MR. GIALLORENZI: Right. 


Q If you turned the ventilation off in the 


common holds, whenever the dew point of the common holds 
was below the dew point of the outside air, why would 


you not have done the same thing in the deep tanks? 


A Knock it off and put it on again? 
Q Yes. 

MR. D'ORCHIS: Would you like to have the 
question re-read? 

(Whereupon, the question was read back by 
the reporter.) 


A When you carry fruit, as I said before, it 


develops some things which have to be taken away, and 
that includes also develops heat. So if you not have 


ventilation running the whole time, in a few hours we 
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have I don't know how many degrees. 
Q Isn't it a fact, Mr. Larsen, that you kept 


the ventilation on when you kept it dn because the 


temperatures in the deep tanks were above the temperatures, 


dew point temperatures of the outside air at all times? 
MR. D'ORCHIS: I object to that question, 
but I will allow the witness to go ahead and 
answer it. 

A No. 

Q Who made the dk ision to stow the tobacco 
in the number one and number five and the yams in the 
number three deep tanks, as far as you know? 

A The captain and I. 

Q Would you have stowed the tobacco in the 
number three deep tanks? 

A Yes. But if I have carried tobacco in 
number one top deck, number one lower tween deck and 
number five tween deck. That was exactly the space for 
the tobacco. If I have put some tobacco in the deep 
tanks, you would not be able to carry the yams. 

Q Did you decide to carry the yams in the 
deep tanks because the cargo fitted there better than 
in the number one and number five hatches? 


A I did not decide to carry the yams there. It 
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was the charterer and the shipper who wanted it there, 

Q You previously said that it was the captain 
and your decision to stow the yams in the number three 
deep tanks? 

A No. I said that it was the captain and my 
plan to carry the tobacco there and tobacco here and 
what was left, the deep tanks which the charterer and 
the shipper accepted for yams. 

Q Did you think that the deep tanks were a 
fit and proper place to carry the yams? 


A Yes. 


Q From whom do you take your orders with 


respect to loading and stowage? 

MR. D'ORCHIS: I object to that question. 

Go ahead and answer it. 

MR. GIALLORENZI: I join in the objection. 

The normal procedure is that -- 

MR. GIALLORENZI: Not the normal procedure. 

Are you talking about this case? 

MR. McCONNELL: I will rephrase the question. 

Q In this case, with respect to these yams, did 

you receive your orders to load and stow the yams from the 
captain of the vessel? 


A Yes. 
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Q Did he receive documents following the 
stowage? | 

A That I don't know. He got nothing from me. 

Q Did anybody give you anything with respect 
to the shipment, any instructions? 

A No. 

With respect to the shipment? 


No. 


Q 
A 
Q Any letters? 
A 


No. 

MR. McCONNELL: Off the record. 

(Discussion off the record.) 

Mr. Larsen, when did you arrive in New York? 
We arrived yesterday at 7:30. 

In the morning? 

In the morning. 

What did you do all day? 

I discharged and loading the vessel. 


When are you leaving? 


> ff > ££ = £ > 


Tomorrow around 1600 hours. 

Q How many cubic feet are there in the port and 
starboard deep tanks? Take them together. 

A In the METTE SKOU? 


Yes, on the METTE SKOU. 


4 
5 
6 
7 
2 
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A I can't remember how wide, how big it is. 
When you have the plan, the wiuth and length of them 
are indicated. I can't remember. Only the height. 

Q How many tiers of cartons were there between 
each layer of the plywood dunnage? 

A There was dunnage between every carton, 
every layer of carcons. 

Q What kind of dunnage was that? 

A That was this, what we call flat dunnage 


one by four, five i “es, then the length. 


Q How about the plywood? 

A Plywood? 

Q Yes. 

A The plywood was not used in the deep tanks. 
Q I have a report of survey made the day the 


vessel arrived which states that there was plywood dunnage 
between every third tier. Does that help refresh your 
recollection? | 

A If he had seen some of the plywood we have, 


be between the coffee. 


Q No. He specifically refers to the -- 


with respect to the deep tanks. 


MR. D'ORCHIS: Can you point out where in 


the survey report that statement is made? 


* t ® 
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the deep tank. So he haven't been down there, I can 


State that. 
MR. GIALLORENZI: Off the record. 
(Discussion off the record.) 
Q How many pieces of wooden dunnage of the 


kind that you have descrived were used, one inch by 
four or five inches by whatever length were used 
between each tier? 
MR. D'ORCHIS: If you can remember. 
A I can't remember how much dunnage was used, 


Q Did you have any plywood platforms aboard 


the vessel? 

A No. 

Q Did you have any plywood dunnage aboard 
the vessel? 

A Yes. 

Q Was that plywood dunnage used for the 
stowage of coffee? 

A Yes. 

Q Which cargo was loaded first in Cartagena, 
the tobacco or the yams? 

A No. We load the same time, tobacco and yams. 

Q Was there any plywood dunnage remaining, 


to your recollection, at the time the vessel left 
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Buenaventura? 
A Not as I remember. Not as far as I 
remember, because the ship was full. 


Q Were the wood dunnage pieces which you 


a wu fh Ww 


have described, one inch by four to five inches, laid 


7 on the four to five inch side or on the one inch side? 


& A It was laid down on the flat side. 

9 Q How much space was there between cartons? 
10 MR. D'ORCHIS: If you don't understand 

11 the question -- 

In THE WITNESS: I understand it. 

13 A Between the layers there were a distance 


of the dunnage of course, but for every layer of the 
cartons they were together except for these ventilation 


canals we have built. 


17 Q In other words, the sides of the boxes -- 

18 A Were together. 

19 Q (Continuing) -- were laid together? 

20 A Yes. 

. Q Why did you determine not to put any dunnage 


between the boxes sideways? 
A I have never seen that being done except 
in freezer hatches when you have this up and down 


ventilation. 
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Q Have you seen the boxes on the pier before 

they were ioaded aboard, the boxes of yams? 
as Yes. 

Q Have you noticed the ventilaticn holes in 
the sides? 

A I did not think it was ventilation holes. 
It was just holes so you can grip, take the boxes. 

Q Does that mean that air doesn't go through 
it when you don't have your hand in it? 

A What can I -know about that? I don't know. 

Q Well, wouldn't the handle hole serve a 
dual purpose? 

A In my opinion, these holes were too small 
for ventilation. 

Q Have you ever carried yams before? 

A Not that kind of yams. 

Q Did you seek any advice from anyone respecting 
the stowage of the yams? 

A No. 

Q Would you describe the machinary which was 


used to operate the fans that you mentioned before? 
A I showed it to -- I showed it to him. He 
can see with his own eyes. It was electrical motor. 


Q Would you describe it? 
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A I did not describe. 


3 Q I say would you describe it for us? 

4 A Oh, yes. I will, certainly. te's electrical 
§ motor and it's hanging in some iron bars. 

6 Q Where is it located? 


7 A On weather deck in front of the super 


structure, 


9 Q Which hatches does that machine service? 

10 A Deep tanks. Only the deep tanks. One per 

11 tank. 
12 Q You mentioned a trunk? 

13 A Yes. Which runs from -- from that. 

14 Q From that place down to the deep tanks? 

15 A Yes. 

16 Q How large is the access opening into the 


17 deep tank from that trunk or what is the size of the 


1g access opening? 
19 A I have mentioned it before. It was about 


290 one by two, three feet. 


21 Q Is it square or rectangular? 
22 A Rectangular. 
23 Q I take it there was one of these in each 


24 of the deep tanks? 


A Yes. 


24 
25 
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Q Where does the machine draw the air which 
it pumps or fans iato the deep tanks? 

A From the weather deck just in front of the 
Super structure. 

Q You mentioned another opening into those 
deep tanks. Is there any other opening into the c2ep 
tanks? 

A Yes. The manhole and the tank through which 
we load and discharge. These are closed and buttoned 


down with screws. 


Q The manhole is closed down? 
A As well as the lids. 

Q As well as the tink lids? 

A Yes. With screws. 


MR. D'ORCHIS: Off the record. 
(Discussion off the record, ) 
Q Is there any other opening? 
-A No, there are only four openings. One inlet, 
one outlet, one tank lid, one manhole and a sounding pipe. 
Q Why is there a sounding pipe? 
A Because these tanks -- we also Carry liquid 
bulk cargo in these deep tanks. 
Q What had been the previous cargo carried in 


these deep tanks? 
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We carried, what was it? Drums, General 


What was the size of the exhaust hole from 


The same as the inlet. 


MR. GIALLORENZI: Why don't you wait, Mr. 


Larsen, until he finishes. 


MR. McCONNELL: Repeat the question. 


(Whereupon, the question was read back by 


the reporter.) 


feet. 


six inches? 
A 


- 
A 


) 


(Continuing) -- deep tank? 


The same size as the inlet, one by two, three 


Would it surprise you to learn that they're 


Six inches? 
Rather than one to two or three feet? 
That source you've got that -- 


How big are they with your hands, show me 


with your hands? 


A 


Q 


That big and that big (indicating). 
Each one? 
Each one, 


How big is the opening on the deck? 


* * * 


24 
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Q Is there anything then inside the vent? 
A You have steel frames to protect any water 
to come in. 
Q Any water? 
A Yes. These steel frames, they are placed 


in such a way to keep the water away if anything should 


happen, the ship is chipping water and the lid is open. 


Q Is there any wire mesh also? 

A Wire? 

Q Wire mesh? 

A No, 

Q Do you know what I mean by wire mesh? 

A Yes. You mean that to tighten down, to 


button up the lid. 
Q No. 
MR. D'ORCHIS: Like this, a screen. 
THE WITNESS: Oh, no. We don't have that. 
Q What would prevent rags and debris from 


going down into that, in through that exit hatch? 


A These steel frames. 

Q What are the openings between the steel 
frames? 

A Half an inch. Half an inch. 


MR. D'ORCHIS: Off the record. 


* * * 
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testified to and it's irrelevant. 
Off the record. 


(Discussion off the record.) 


Q Was the ventilation in the common holds turned 


on any more often than is shown in the log book? 

A Yes. 

Q When was thi.t? 

A When the dew points in the cargo holds were 
higher than the dew points outside. 

Q Those were the only times that the ventilators 
were turned on? 

A In the cargo holds, yes. 

Q shat was on the 22nd and 23rd of the month? 

A And up to arrival in New York. 

Q Would you please turn to the entry for the 
23rd of June in exhibit A? 

A Yes. 

Q At the bottom of the page on the right hand 
side, page 166? 

A Yes. 

Q There are four lines of entry there? 

A Yes. 

Q One set of entries is for the 22nd and the 


second set for the 23rd. Would you read those to us, 
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regular line of service between the U.S. Atlantic 
and West Coast and North Columbia ports? 
A Yes. 
Q At Tumaco, and | refer you to the stowage 
defendant's exhibit C, and please have it in 
of you. 
A 
Q loaded lumber? 


A 


Q In he number two hold forward part? 
A 


Yes. 

Q For discharge at Wilmington? 

A Yes. 

Q Can you tell us who suggested the loading 
of the lumber in the number two hold of the vessel? 

A Please say again. 

Q Who suggested that the lumber at Tumaco 
be loaded in the number two forward part? 

A This matter was discussed between the captain 
and I, and we decided to load her forward end of number 
two and the aft end of number four. 

Q Could that same cargo have been loaded in 
the deep tank? 


A No. It was big bunkers of timber. 


aA un ee W& 
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Q After you cowpleted Isading at Tumaco, you 
saiicd for Buenaventura? 
A That's right. 
Q Arriving at Buenaventura on what day? 
A We sail from Tumaco the 10th of June 0645 


and arrived in buenaventura same day 1810, ten past six. 
Q You're reading from the log. Is that 
defendant's exhibit A for identification? 
A Yes. 
Q What time did you go alongside the loading 


pier of Buenaventura? 


A We went alongside 0835 the llth of June. 
Q When, for the first time, did Mr. Gooseman 
who you j ified as a ship's clerk employed by Gran- 


solumbianz, come aboard the vessel? 

A It was some time upon our stay in Buenaventura. 
We stayed there from the lith until the 16th. So it 
happened some time during those days. I can't remember 
how early or how late. 

Q On what day did you learn, for the first 
time, that you were to proceed to Cartagena? 

A We knew it for sure -- 

Q You were advised by Mr. Gooseman of that 


fac *' 


ana nr & & 
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A Yes. 
Q Please go ahead. 
A We knew it through this Captain Gooseman. 


We first knew it for sure when we got our departure 
papers, our clearance for Cartagena. When we got our, 
as they call it Zarpa. 

Q So that you were loading cargo from June 
11, 1974 to June 16th? 

A Yes. 

Q And during all that time do you recall Mr. 
“goseman coming aboard the vessel? : 

A Yes. 

Q During that intervening period of time, did 
he advise. you that your next port of call was Cartagena? 

A Yes. : 

MR. McCONNELL: I object to the form of the 

question. 

Q When did you first learn from Mr. Gooseman 
th..t you were to call at the port of Cartagena? 

A I can't remember the date, but it was one 


of these days we were loading northbound. 


Q Was it on June llth, the date you commenced 
to load? 
A Could have been. I'm not sure. 
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Were you told the type of cargo by Mr. 


Q 


Gooseman that you were to load in Cartagena? 
A Yes. We knew for sure that we were going 


to load tobacco. You know, these Columbian, a little 


(on a | nd 


tobacco. That was the only cargo at the beginning we 


7 should pick up. 


8 Q You knew you were going to pick up -- 
9 A Tobacco. 
“10 Q When, for the first time, did you learn that 


11 you were going to pick up yams at Cartagena? 

12 A I heard about these yams upon arrival at 

13. Cartagena. 

14 Q Do you know whether the captain knew prior 
15 to the vessel's departure from -- 

16 MR. McCONNELL: I object. 

17 Q (Continuing) -- Buenaventura that yams were 


18 to be loaded at Cartagena? 


19 MR. McCONNELL: Objection to the forn. 

20 MR. GIALLORENZI: Please a.:«7r the question. 
21 A I don't know whether the captain knew it or 
22 not. 

23 Q Did you receive any sailing directions from 


24 Grancolumbiana at any time? 


A Not me. 
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Q When the vessel went on charter from Gran- 


3 columbiana, did it receive any instructions from the 


4 company, the captain receive any instructions from the 
5 company? 
6 MR. D'ORCHIS: If you know. 
7 A Ove Skou? 
8 Q From Grancolumbiana? 
9 A The only thing we got, it was the Charter 


10 Party and proceed to New York. 

11 Q I show you this Charter Party dated April 

12 26, 1974, and ask you if that is a true copy of the 

13 Charter Party which you received? 

14 A That I can't answer because I haven't seen 

15 the original. 

16 Q Well, take a look at it and see if it refreshes 
17 your recollection as to whether or not it's a copy of 


18 the Charter Party which you saw. 


19 A I have not seen the original Charter Party. 
20 Q You never saw the original? 
~ 21 A No. 
| 22 Q Did you ever see a copy of the Charter Party? 
| 23 A No. 
| 24 Q You never saw a copy of the Charter Party? 
25 A No. 
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Q So you cannot identify the Charter Party 
which I have now handed you as a true copy of the Charter 
Party entered between Flota and Ove Skou? 

A No. 

MR. GIALLORENZI: I'd like to have this 
marked as Flota's exhibit 1 for identification. 
(Document referred to so marked Defendant 

Flota's Exhibit 1 for Identification, of this date.) 

Q Ae Larsen, were you told whether or not 
Graucolumbiana was entitled to have the use of the 
deep tanks for the purpose of carriage of cargo by anyone 
connected with Ove Skou? 

A I knew that they were entitled to use the 
deep tanks for general cargo, not for liquid cago. 

Q In other words, you knew that the deep tanks 
were to be made available to Grancolumbiana? 

A Yes. 

Q For general cargo? 


A For general. 


Q Did that, in your opinion, include yams, the 


stowage of yams in the deep tanks? 
A Yes. 
Q In other words, you considered yams to be a 


general or dry cargo, is that -- 
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A That's correct. 
Q Had you ever,prior to this particular voyage, 


carried any commodity similar to yams or fruits or 
vegetables in a deep tank? 

A Yes. 

Q What type of commodity did you carry in a 
deep tank of this nature or variety? 

A I have carried bananas -- maybe I misunder- 
stood your question. 

Q The question is: Did you ever carry yams 


or fruits or vegetables prior to this voyage in a deep 


tank? 
MR. D'ORCHIS: Aboard the METTE SKOU? 
MR. GIALLORENZI: Aboard any vessel, 
A Yes. Oranges, bananas. All kinds of fruit. 
Q You carried oranges and bananas in the 
deep tank? 
A Yes. 
Q Let's take bananas. How long was tr oyage 
or voyages that you carried bananas in a deep tank? 


A That one I'm thinking about was from Santos, 
Brazil to Buenos Aires, Argentina. That's around, about 
two and a half, three days. 


Q A very short run? 


* * * 
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tween deck and the port and starboard deep tanks? 

A Yes. 

Q When, for the first time, did you learn that 
you were to load yams at Cartagena? 

A For the first time for sure, I knew it upon 
arrival at Cartagena. 

Q That's before you commenced to load any 
cargo in Cartagena, you knew for sure that you had to 
load in addition to the tobacco, the yams? 

A Yes. 

Q Who decided to load the yams in the deep 
tanks rather than the number one upper and lower tween 
deck and the number five upper tween deck? 

A Vf was the captain. 

Q Now, in order to load the yams in the port 
and starboard deep tanks, it was necessary to remove 
some coffee? 

A About 1000 bags. 

Q That was accomplished on June 19th between 
1600 and 2300, is that correct? 

A That's correct. 

Q That was necessary in order to have access 
to the deep tanks both port and starboard side? 


A Yes. 
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New York coffee in the wings. 

Q Did the captain suggest to you after you 
learned that you were to load yams in the deep tanks, 
that coffee should be restowed in the deep tanks and 
the yams stowed in the tween decks? 

A No. We are not talking about that. 

Q Did you suggest that to the master of the 
METTE SKOU that coffee could be restowed in the deep 
tanks and the yams stowed on the tween decks? 


A But we couldn't have the yams on the tween 


deck because yams was for New York and the coffe ‘*uere 


was for Jacksonville. 

Q Could you have taken New York coffee out of 
any of the tween decks and rescowed it in the port and 
starboard deep tanks? 

A That would have been possible, but it would 
hold the ship up. 

Q Could the tobacco have been stowed in the 
deep tanks port and starboard side? 

A The tobacco could have been stowed in the 
deep tank, but the yams took more space than we had in 
some of the other compartments which would have been 
free. Coffee and yams -- yams and tobacco in the same 


hold, that's to make suicide. 
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exhibit 1 for identification, did that go to the very 
bottom of the deep tank? 

A Oh, no. It stops a couple of feet above 
the ceiling. 

Q It stops a couple of feet above the ceiling? 

A Yes. 

Q And the air would be forced down through 
that intake pipe? 

A Yes. 

Q How would the air be sucked out; was it 


sucked out under pressure or just a natural flow? 


A Just the same fan that pressed it in, pressed 


it out again. 

Q In other words, there was not a separate 
fan that would suck that air out? 

A No. 

Q Now, in your opinion, as the air went down 
through this air intake pipe shown on plaintiff's exhibit 
1 for identification, would it go to the very bottom 
of the deep tank? 

A Yes. 

Q And it would have then the effect of coming 
up again from the ceiling top? 


A Yes. 
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Q So that the pressure of the air would cause 
it to go down to the bottom of the tank and then it would 
diffuse and go up out through the air outward pipe? 

A Yes. 

Q That is it would come out on the weather 
deck that you have previously described? 

A Yes. 

Q If there had been a malfunction of the 
machinary which causes air to go down into the number 
three deep tank, would you have noted that in your log 
if there had been a malfunction? 

A You mean ventilation stopped by itself? 

Q Yes. I'm only talking about the deep tank. 
If there had been a malfunction of the equipment which 
causes air to go down into the deep tank. If there had ~ 
been a breakdown of the equipment which causes the air 
to go down into the number three port and starboard 
deep tank, would you have noted that in your log? 

A Yes, I think so. 

Q Is it one’ of the requirements that you read. 
in the front of the log to the effect that if there is 


anything that deals with the carriage of the cargo, that 


you are required to make a notation of it? 


A Nobody ever required us to make notations 


a uw fe OB 
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about ventilation. 
Q If there was a breakdown of the ventilating 


machinary, would you have noted that in your log? 


A Yes. 
Q Is there any notation of any breakdown of 


the ventilating machinary servicing the number three port 


and starboard deep tanks in your log for this voyage? 
A No. 
Q If there had been such a breakdown, would 


you have noted it in the log? 

A Yes. 

Q You testified that in order to activate the 
equipment or machinary which would cause air to flow 


into the number three deep tank port and starboard, you 


woulds push a button? 
A Yes. 
Q That button that you push, I think you testi- 


fied you pushed a button in front of the representative 
of the shipper. That goes to control only that machinary 
which serviced the number three deep tanks? 

A That's two buttons, one for each ventilation, 
and it only serves one ventilator. 


Q So you have two buttons, one that serves the 


port deep tank and one button that services the starboard 
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N 


deep tank? 

3 A Yes. 

4 Q If you had turned off the other button or 
5 if you turned off the ventilation in the general cargo 
6 


holds, you would only turn off those fans or that 


«3 


equipment that services the general cargo holds and not 


@ 


the deep tanks, is that correct? 

9 A That's correct. 

10 Q in othe: words, the equipment that would 

11 serve the deep tanks would serve independently of the 

12 other equipment which ce ' ventilation to flow into the 
13 five holds? 

14 A That's correct. 

15 Q The ventilation equipment serving the deep 


16 tanks and the five holds were independent of one another? 


17 A Yes. 

18 Q And not inter-dependent, is that correct? 

19 A They are independent. 

20 Q If you had a malfunctioning or breakdown of 
ol 21 the ventilation equipment serving the number three deep 


22 tanks, how would it manifest itself? 
23 A First of all, you will hear the noise stop. 
24 Q You will hear the noise stop? 


25 A Yes. And secondly, when you go around you 
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can see, we call it a control lamp. The control lamp 
will not light anymore. 

Q In other words, you have a panel which has 
a number of lamps on it which light up when the equipment 
is functioning? 

A Yes. 

Q If the equipment should stop, and I'm talking 
only about the ventilating equipment whether it serves 
the regular cargo holds or the deep tanks, the light 
would what, go out? 

A Go out, yes. 

Q How often did the officer on watch examine 
this panel where the lights were located? 

A This control was done by me. 

Q Well, you weren't on watch 24 hours a day, 
were you? 

A Cn, Be: Be, 


Q How could you observe whether or not a light 


was on or o.f at a certain period of time if you were 


not on watch? 

A A chief mate is mors or less on watch 24 
hours a day. You should know how many steps I run around 
the ship also outside the normal working hours. 


Q That I do not doubt. 
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A But I saw these buttons and I check the 
ventilation quite frequently. 

Q At no time during this trip is it your 
testimony that you saw any evidence that the ventilating 
equipment serving the number three deep tanks port and 
starboard, had stopped? 

A No. 

Q When this equipment is working, whether it 
served the deep tanks or the other holds, can you hear 
the ventilating equipment functioning? 

A Yes. 

Q You testified that you were in charge of 
the stowage of the cargo at Cartagena into the deep tanks? 

A Yes. 

Q And immediately prior to departure I take it 


you saw the stow and 1 believe you testi*ied it was 


about a foot away from the metal plates that ran around 


the side of the stow, is that correct? 

A That's correct. One foot from these and 
about three feet to the bulkheads. 

Q When the ship arrived at New York and they 
opened up the number three deep tanks, did you observe 


the condition of the stow at that time? 


A It was exactly as it was at the time it was 
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loaded. No change. 


3 Q There was no shifting of the cargo? 

4 A No. 

5 Q Prior to arriving at New York, you had the 
6 occasion to call at the port of Jacksonville where you 


7 opened the number three hold for the purpose of discharging 
8 coffce? 
9 A Yes. 
10 Q After you discharged the coffee, did you 
11 remove the manhole cover from the number three deep tanks 
12 port and starboard? 
13 A Only for inspection. 
14 Q Because you still had cargo, coffee to be 
1; discharged at New York? 
16 A Still had coffee in the wings. 
17 Q At Jacksonville, did you go down into the 


16 number three deep tanks port and starboard side? 


1y A Yes. 

20 Q What did you observe? 

21 A Nothing. Everything looked normal. 

22 Q You have a flashlight with you? 

23 A I have a flashlight. 

24 Q How much time did you spend in the hold? 
A Not very long. A few minutes. 


oN 
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Q Did you observe whether any air was entering 


the number three port and starboard tanks at that time? 


A the air was flowing frequent. 
Q Frequently? 
A Yes. The whole time. When you were down 


walking around, you can feel the air coming up through 
the cartons and go out. 

Q What about the times when you visited the 
deep tanks during the time when the vessel was at sea; 
did you observe the air flowing through the deep tanks? 

A Yes. 

Q : How much time did you spend in the deep 
tanks on each occasion while the vessel was at sea? 

A Only a few minutes. It takes no more. 

Q Did you enter the number three deep tanks 


at ‘ilmington, North Carolina, when you discharged the 


lumber | 
A I was in those deep tanks everyday. 
Q Every single day? 
A Every single day from the time we loaded it 


until it was discharged in New York. 


Q Was there any occasion when you entered the 


that you failed to observe ventilation? 


deep tanks, either while the vessel was at port or at sea, 


Ss 
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Please repeat. 

When you didn't notice any ventilation? 

In the deep tanks? 

Yes. 

Notice ventilation everyday. 

Every time you went in there? 

Yes. 

At Cartagena you examined 15 to 20 cartons 
that correct? 

That's correct. 


You noticed that they were wrapped in white 


Yes. 


Did you take any of the yams out of the 


We wrapped it and put it back again. 
Did you do that? 


Yes. 


How many yams did you take the paper wrapping 


off, re-wrap it and then put it -- 


A 


Q 


Only a few of then. 
What did you observe? 
A big potato... 


Anything else? 
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A No. 

Q Did you take any temperatures of the yams 
themselves during the voyage? 

A No. 

Q You didn't take any pulp temperatures? 

A No. 

Q You usually make it a practice to take pulp 
temperatures of yams or similar comnodities during an 
ocean trip? 

A No. 

Q 3 Now, when you arrived at the port of New 
York on or about July lst at 0715, at pier three Army 
Base, I believe you testified that y°u saw the stow? 

A Yes. 

Q And they were in the same condition as when 
they were loaded? 

A Yes. 

Q Did you observe any odors 

A No. 

(Continuing) -- emanating from the cargo? 
No. 
None whatsoever? 


Nc. 


I ask you to look at your log for July lst. 
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Mister Sebaser THY 
When did you first see Ceptein Heaselten of Grancolumbiana 


when you arrived at New York? 

A It was just after arrival. 

Q About 7:30 in the morning of July lst? 

A Around 7:30, yes. 

Q Is that when you had your conversation with 
him about removing the yams as fast as possible? 

A Yes. 

Q There is no entry of that conversation in 
your ten: is there? 

A Yes. I have told you before at the beginning 
of the work we requested to get the yams discharged before 
anything else, but it was refused. 

Q Does it say in the log it wes refused? 

A Yes. 

Q Will you read where it says it was refused? 
Just tell me the page you're looking at. 

A ‘Page number one. 

Q I'd like you to again read that for me. 

A At the beginning of the work stevedores was 
requested to discharge from deep tanks. This was not done. 

Q Who requested the stevedores? 


I did. 


Misrer Sebayco BUR 
Well, that's not requesting Capeein | stile » 
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No, but he was informed as well. 

Q He was informed as well? 

A Oh, yes. He was informed to let the 
stevedores discharge this cargo. 

Q You're reading from the log, the smooth 
log which is marked as defendant's exhibit what? 

A B. 

Q And that clearly says that you requested 
the stevedores to discharge the yams, is that correct? 

A Yes. 

Q That conversation took place about 7:50 
in the morning? 

A Right. 

Q Who was present at that conversation, if 
you know, if you remember? 


Misten Sebasco 
A It was , the stevedores 


Tock Fignn 


supervisor, JaekDerehue and me. 
Q Who refused to unload the yams_at, that 


Flynn Wister Savages 
morning, Mr. Borehte or Captain—Heerte 


Wister Sebareo wer Sebaqeo BIH 
A That was Captein—Hesolven ecause they wanted 


the coffee out first. 


Q And you say you made notation to that 
Wister Sebosco Bat 


effect that Captetn-Hetetteon refused te have the yams 


unloaded that morning in your rough log? 
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2 A Yes. 

3 Q Now, again referring to defendant's exhibit 
4 A or B, can you tell me when the unloading commenced or. 
5 July 1st? 

6 A We start discharging 0915. 

7 Q And you ended when? 

8 A The first of July. 

9 Q When did you end? 

10 A We end discharging -- the New York cargo 


11 was discharged at 1600 hours the third of July. 

12 Q Turning to July lst, when did you finish 

13 discharging cargo on that day? 

14 A We went on discharging until 5:0C o'clock. 
15 1700 hours. 

16 Q Now, before you could have discharged the 
17 yams, was it necessary to unload the coffee destined 
18 for New York which was stowed in the number “hree hatch? 
19 A No. They could go right down to the yams 
290 and it was also -- therefore, I asked them to start 

21 discharging -- 

The coffee which was destined for New York 


22 Q 
was stowed in what part of the hold, without looking at 
24 the stowage plan? 


25 A They were stowed, block stowed towards -- in 


24 
25 
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both wings of number three tween deck on the after part. 


Q You said that coffee was stowed in the 
wings? 

A Yes. 

Q They could have unloaded the yams on the 
first day? 

A Yes, sir. 

Q Was it possible to unload yams and coffee 


Simultaneously on that day? 
A Yes. 
Q You could unload coffee and yams at the 


same time? 


A Yes. 

Q Was this vessel double rigged? 

A The vessel was double rigged, yes. 

Q Both commodities could be unloaded at 


the same time? 

A Yes. 

Q Now, the coffee and the yams were stowed 
in the after part of the number three hatch? 

A Yes. 

Q Could the booms in the forward end of the 
number three hatch serve the after part of the number 


three hatch? 
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MR. GIALLORENZI: For the longshoremen 
working in the number three hatch or any hatch, 
for that matter. 

MR. D'ORCHIS: I object. We already asked 
the question. 

MR. GIALLORENZI: He volunteered about the 
safety nets. I have a perfect right-to ask him 
about it. He says you can work in there provided 
you put safety nets, and I'm asking him isn't 
that a fact that you have to put up safety nets 
because you created a dangerous condition. 

MR. D'ORCHIS: I object. That's asking 
for a conclusion of law. 

Q What is the purpose of putting up safety 
nets if you remove a deep tank lid? 
A To protect life. 


Q If you had not removed the deep tank lids, 


would it have been necessary to put up safety nets? 


A No. 

Q On the southbound trip from New York, that's 
terminated in Buenaventura, did you load any cargo in 
the deep tanks? 

A Yes. 


Do you know what type of cargo it was? 
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General cargo. 
It didn't require ventilation, did it? 
A No. 
Q Did you observe the manner in which the 
cargo was being unloaded by the longshoremen? I’m 
talking about the cartons of the yams. 
A They were discharged on pallets. 
Q Any discharged in rope slings? 
No. Pallets. 
MR. D'ORCHIS: As far as you know? 


THE WITNESS: Yes. 


MR. GIALLORENZI: I have no further questions 


at this time. 

MR. CLARK: I have some questions. 
EXAMINATION BY MR. CLARK: 

Q Mr. Larsen, can you describe the construction 
of these manhole covers that lead into the deep tanks? 

A Oh, yes. It's an oval hole in the tween 
deck and about four, five inches, a kind of pipe. The 
pipe is oval but not longer than this. 

MR. McCONNELL: Would you call it a collar? 
THE WITNESS: Yes, a collar. A steel collar. 
A (Continuing) And on top of this steel 


collar there is a frame about two, three inches wide; 


> & 


a 


540a 


DEFENDANT FLOTA EXHIBIT P 
Larsen 128 


and there you have all the bolts -- all the bolts are 
welded to this little frame. 

Q So the studs are coming out of the collar? 

A Yes, like this. And they are placed two, 
three inches in between all the way around; and the lids 
have holes. When you put the lid es the bolts go 
through the holes and you screw it in. 

Q Is the manhole lid hinged or do you have to 
lift up the handles? 

A I have to lift it up. It's not hinged. 
I have to lift it up. 

Q When you go into this tank, do you have to 


shut the blower off before you go into the tank? 


A It's not necessary. 

Q When you went into the tank, did you shut the -- 
A No. 

Q When you take this manhole cover off, what 


happens? Do you notice anything when you take the 
manhole cover off? 

A Yes. If I go down with a jacket on, it flew 
up around my neck because instead of going through the 
outlet pipe or the outlet trunk, the air also goes up 


through the manhole. So every time I went down, I could 


feel the air flow coming up. 


54la 


DEFENDANT FLOTA EXHIBIT P 
Larsen 129 


| & Q After you come out of the deep tank, do 


3 you have to lift the lid and put it back on? Is there 


4 any problem in putting the Jid back on over the hole 

5 where the air is coming out! 

6 A No, no problen. 

7 Q It's set right down there? 

8 A Yes. 

9 Q These blowers, ix you were to have a power 


10 failure or say low voltage drop or a power failure, 

11 would the motors self-start again or would you have to 

12 go down and press the button? Is there a safety feature? 
13 A Yes. The motor does not start by itself. 

14 You have to shut «em off and you have to push the 

15 button to start them again. They will not start by 

16 themselves. 

17 Q During the voyage, once the yams were loaded, 
18 did you ever have any power failure or blackout on 

19 this vessel at all on the trip up; any problems with 


20 the generators? 


) Os 21 A We have no problems with the ventilation. 
22 Q No? : 
23 A No. 
24 Q Just on the main power plant, was there any 


25 blackout or any kind of power failure on the voyage? 


3S» 
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No, 
None whatsoever? 
No, 
MR. CLARK: I have no further questions. 
MR. D'ORCHIS: I have a few more. 
BY MR. D'ORCHIS: 

Q Mr. Larsen, I believe you testified that 
you sailed some 20 years aboard the Danish flag vessels? 

A 24. 

Q How many of those years have you been an 
officer? 

A I have been an officer since 'S9. 

Q From 1959 to date, has it been customary 
aboard the vessel to enter the temperatures taken in 
deep tanks when general cargo was carried in those tanks 
on a daily basis? 

A I have never done it in the ships I have 
been on, 

Q Are you aware of whether it is customary 


among other chief mates sailing under the Danish flags 


to make such entries, if you can sreak of the custom? 


A No. 
MR. MCCONNELL: I object. 


Is it customary to record the running of the 


Ww 


24 
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ventilators in the deep tanks on a daily basis in the 


deck log? 
MR. McCONNELL: 1 object to at question. 
MR. D'ORCHIS: Off the record. 
(Discussion off the record.) 
Q Previously you testified where Mr. Giallorenzi 


asked you about the decision to load the yams at 
Cartagena, that the decision to load the yams in the 
deep tanks was made by yourself and the captain, and 
then you started to say after, and then you were going 
to qualify it, 1 believe, but were not given the oppor- 
tunity. What was the qualification that you were going 
to make about the decision to load the yams? 

A i was just about telling you that these -- 
this decision made by the captain and me was taken after 
conversation with the Grancolumbiana representative and 
the shipper's representative. They were told that this 
compartment is the only hold we have left for the yams, 
and they agreed to load it there, and then the captain 
said to me, Chief Officer, we will load it. 

Q And if the Grancolumbiana agent had ordered 
you to or instructed you to load the yams in number three 
tween deck rather than in the lower hold, would you have 


followed those instructions? 
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2 A Yes, I would, if there had been any space. 
Q With regard to the rough log entry made on 


July 2nd, the date of discharge at New York of the yams 


in question, did you make the notation at the bottom 


fo od 


of tne page with regard to the failure to discharge the 
? yams upon your request? 
‘8 A I can't remember where I wrote it, tut I 


9 wrote it down. 


10 Q But the entry was yours? 
11 A The entry was mine, yes. 
12 Q So the entry that is in the original loz 


13. book which you are now holding and which is identified 
as defendant's exhibit B for identification, is,to the 


best of your recollection, an accurate reproduction of 


the statement as you wrote it in .1e rough log? 
17 A That's right. 
18 Q And you compared the rough log with the 


original log and signed that page as well, is that correct? 


That's correct. 


A 


Now, if the coffee that was in number three 


Q 


tween deck had been placed in the deep tank, either the 
Jacksonville coffee or the New York coffee or both, would 
there have been room for the yams aboard the vessel? 


A Yes. 
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‘ Q The yams would have been able to have gone 
3 in number three tween deck? 
a 4 A Yes. 
° Q But you wuld not have been able to discharge 
ss the coffee beans out of the deep tanks? 
q A If we had loaded the yams on the after part 
8 


of number three tween deck, then all the coffee in the 
9 deep tanks should have been New York coffee, because 

10 otherwise, you have to make shifting of the cargo. 

11 That costs alot of money. 

ie Q Do you know if that consideration was 

13 discussed with the charterer's agent at Cartagena? 

14 A That, < don't know. 

15 Q Was the stowage of the cargo at Cartagena 
16 discussed between the captain and the charterer's agent 


17 in your presence? 


: 18 MR. GIALLORENZI: I object to this line 

: 19 6f questioning. The witness has already been 
20 asked and answered these questions. You're just 
21 repeating. 
22 Q How wide is the sounding pipe that goes 


23 down into the deep tank, the diameter of it? 
24 A Two, three inches, that's all. 


25 MR. D'ORCHIS: I have no further questions. 


546a 


DEFENDANT FLOTA EXHIBIT P 
Larsen 


BY MR. McCONNELL: 
Q As I understand it, Mr. Larsen, from your 
responses just now to Mr. D'Orchis, the decision made 


by you and the captain to load the ,ams in the deep 


a wk. & 


tanks was the last decision made as to the stowage, is 
7 that correct? 

8 A That's correct. 

9 Q After other persons had already looked, . 

10 according to your previous testimony, whoever they were? 
it A That's right. 

12 Q After the vessel tied up at New York at the 
13 army pier, how was ship's power supplied? 
14 A It's done by diesel auxiliary engines. 

15 Q When did you turn the ventilator off in 

16 the deep tanks upon your arrival? 

17 A We turned it off on arrival. 
18 Q In other words, it didn't run at all July 
19 1st, did it? 
20 A At the commencement cof the At eehaens of 


21 the yams, the ventilation was turned off to the deep 


22 1«\tunks. 
23 Q But that didn't start until July 2nd? 
24 A The normal ventilation was turned off on 


arrival, and the deep tank ventilation was turned off 


24 
25 
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at commencement of discharge. 


Q You keep trying to make a distinction between 


the two ventilation systems. 

MR. D'ORCHIS: Off the record. 

(Discussion off the record.) 

Q Where in the log, exhibit A and B, is it 
indicated that the ventilation to the deep tanks was 
ever turned on? 

MR. D‘ORCHIS: That question has been 
asked. I instruct the witness not to answer it 
again. 

MR. McCONNELL: What is the answer? 

MR. D'ORCHIS: He said it's not in the log. 
Q Where in the log, exhibit A and B, is it 

indicated that the ventilation to the deep tanks was 
ever turned off? 

MR. D'ORCHIS: Go ahead and answer it. 
That wasn't asked. 

Do you want the question read back? 

THE WITNESS: Yes. 

(Whereupon, the question was read back by 
the reporter.) 


A You can't find it in the log boox. 


Q Just as you can't find it was ever on, right? 


a wi ke w& 


24 
25 


548a 


DEFENDANT FLOTA EXHIBIT P 
Larsen 136 


MR. D'ORCHIS: May I also note it was 
already testified it was customary not to note 
this information in the deck log. That was 
previously eastitied to by Captain Larsen. 

MR. McCONNELL: Just answer the question, 
Captain. 

A The ventilation was on all the time. 

MR. McCONNELL: That's not responsive to 
the question. 

MR. D'ORCHIS: Please read the question back. 

(Whereupon, the question was read back by 


the reporter.) 


turned on? 


A The ventilation was on all the time. 
Q Does it appear in the log that it was ever 
A No. 


MR. GIALLORENZI: That's been answered a 
dozen times. 
MR. D'ORCHIS: It sure has. 


Q What would happen if the METTE SKOU ventila- 


tion system pumped outside air with the dew point below 
the temperature of the dew point in the deep tanks into 


the deep tanks? 


A What will happen? 


* * * 


i ORE RENEE LN. ELODIE SERED EEL ELL HOOT E NEDA EL ALIEN TL 
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A Yes. 
Q And it extended all the way to the bulkhead? 
A Yes, but don't forget they are not -- they 


are not laying close together. They are laying apart 
from each other. You can climb through it. 
Q Were these pieces of dunnage put in there 


to separate the boxes? 


A No. It was to -- 

Q To brace the stow? 

A It was to stabilize the blocks three feet 
away. 

Q Was there a strip of dunnage between every 
carton? 

A That, I don't remember. 

Q You say there wasn't any plywood used, is 


- 


that correct? 
A No plywood used, that's right. 
MR. McCONNELL: That's all. 
MR. GIALLORENZI: - Just a couple of questicns. 
BY MR. GIALLORENZI: 
Q When you were at Cartagena prior to loading 
the yams in the deep tanks, did you and the captain 
advise the representative of Flota and the shipper, that 


the deep tanks were suitavle for the carriage of yams? 
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A I don't know if the captain ever advised 
them that it was suitable, but the fact is that they 
know the deep tanks was the only space and they wanted 
the yams with the ship. 

Q Did you advise the shipper or the representa- 
tive of Flota that the deep tanks were suitable for 
carriage of yams? 

A No. 

Q You consider the deep tanks suitable for 
carriage of yams? 

A Yes. 

Q Now, going back to the stowage plan, could 
any part of the New York coffee have been loaded into 
the deep tanks number three? 

A Yes. We have 3000 -- if we had known that 
we are going to load these yams, but we did not know 
that before or almost before we heard about it, before 
the loading in Buenaventura was completed, we could have 


moved these 3627 bags down into the deep tanks. That 


would hold the ship up for one and a half days. 


Q At Cartagena you did take out some of the 
bags of coffee prior to stowing the yams, isn't that 
correct? 


A That is correct. 


25 
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you could put one motor on both deep tanks? 

A No. You have one motor per deep tank. 

Q De you know if any electrical work was done 
on these motors during the voyage? 

A No. 

MR. CLARK: No further questions. 

BY MR. v'ORCHIS: 

Q With regard to the dunnaging between the 
layers of cartons of yams, approximately how many strips 


of dunnage would there be in the tier? 


A That, I can't tell you. 

Q But there would be many? 

A Oh, be alot, yes. ’ 
Q But did all of those strips come ie ke 


meet the bulkhead? 

A Not all of them. 

Q In other words, how many would come out from 
a particular tier at a particular level to meet the 
bulkhead on an average? 

A That, I can't tell you, but there was room 
enough to come around the cargo down there on these 
walkways. There was not that much dunnage. 

Q Dunnage running between the cargo? 


A And the bulkhead. 
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AMERICAN MARINE SERVICES, INC. "SANTA CLARA" - Voyage #52 
Marine & Cargo Surveyors — Consultents Report No. 4516/76 


mn i 


Photographs No. 18 through 22 showing cartons 
of plantains ex the No. 6 Lower Tween Deck. 
Attention is invited to Photograph No. 21 de- 
picting mud smeared cartons and also note no 
ventilation holes in cartons. 
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“Larsen 
"A Corree and general cargo. 


£o I show you this document, Mr. Larsen, and ask you 


whether this was the stowage plan for the voyage which we 


are concerned with here. 

"A That is correct. I made it myseli. 

"0 Is it an accurate Xerox as best as you can 
recollect? 

"A Tt is. 

uO When the vessel had completed at Buenaventura, 


what spaces were left for loading cargo at future. ports? 


a 


"A AS far as I remember, it was number 1 lower 
‘tween deck, number 1 upper ‘tween deck, and number 5 ‘tween 
deck and the deep tanks. 

“9 How many hatches were there aboard the Mette 
Skou? 

: "A Five hatches." 
At page 7, your Honor. 

"Q When was the first time you were informed with 
regard to the shipment of yams to be carried aboard? 

"A In Buenaventura. 

_By whom were you informed? 
The ship's clerk. The man was Gooseman. 
When you say ‘the ship's clerk’ -- 


He was the one who di. the service between the 
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Grancolombiana and the ship. 


3 *© Was he employed by Grancolombiana? 


4 7h Yes. 

5 "Q And Grancolombiana was the charterer of the 

6 vessel? 

7 "A Grancolombiana was the charterer of the vessel. 

8 "Q Had you been informed pri:viovs to Buenaventura 

9 of other cargo to be carried and loadew at Cartagena? : 


10 "A Yes. We were informed abcut the tobacco. 

11 "Q What time were you informed about the tobacco? 
12 "A Before sailing. ; 

13 "9 Before sailing from Buenaventura? 

14 "R Yes. 


Were you informed by Mz. Gooseman where the 


"9 
charterer intended to stow the tobacco and the yams at 
Cartagena? 


as No." 


At page lu: 
20 “O Were you contactea by the charterer's agent 


at Cartagena? 


"A Yes. 
"Q On what date were you contacted? 
"A It was o. the day of arrival." 


At page ll: 
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to 


“6 Did you discuss the stowage of goods to be 


| 
| 
| 
| 
3 | loaded at Cartagena with him? | 
4 | "A I did not, but the captain did. | 
5 : "Q Did the captain thereafter confer with you | \ 
6 || regarding stowage at Cartagena? 
8 "OQ What did the captain say to you? | 
9 "A We are going to load tobacco in nuinber i and | 
y 10 number 5 'tween decks and the yams in ‘ss dee tanks. | 
11 "9 Did you receive a stowage plan from the captain | : 
12 at Cartagena? | 
13 "A No. ; 
14 va) Were you thereafter contacted by anyone else 
15 with regard to stowage aboard the vessel of the yams? | 
16 "A Prior to loading, the representative of the 
17 shipper, he came down to me on the weather deck, hatch | 
18 number 3, and asked me, ‘Is this the only space you have for x. 
. 2 yams,' and % could say only yes, and «hen -- 
9 2 "Q Do you recall the name of the representative of 


21 the shipper? 


22 "A No." 

23 

24 = What did you thereafter do with the representative 
y3) of the shipper? 


| 
| 
| 
| 
| 
Page 13: 
| 
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"A I took the representative with me to the ‘tween 
deck and showed him the deep tanks and I showed him where 
the ventilation was, where the input and where the output 
was, and I showed him the push-buttons and I pressed them in 


the deckhouse, the forward deckhouse, and he saw the light 


was on; and I took him to the ventilation itself and the | 
q 


fan was on ana the air came in and he assured himself that th 


| 
| 
| 


air came out." 
THE COURT: Who was this that he took around? 
MR, GIALLORENZI: The shipper's representative, 
your Honor. 
Page i5: 

“oO Did you talk with the captain about the stowage 
of the yams after you conferred or spoke with the shipper's 
representative? 

"A The captain told me the yams to go -~ 

"MR. MCCONNELL: I object to the answer. 

“oO What did the captain tell you? 

"A The yams have to go into the deep tank. 

"Q Were the yams thereafter loaded into the deep 

of the vessel? 

"A Yes. 

"Q Did you receive any objections with regard to 


the stowage of yams in the deep tanks during the stowage? 
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No. 
And after the stowage? 
No." 
This is page 17: 

"Q Did anyone from either the shipper or the 
charterer inspect the stowage of the yams during or after 
the stowage? 

"A The shipper's representative was on the ‘tween 
deck all the time. 

Nes Do you know if the agent for the charterer was 
aboard the vessel during the stowage of the yams? 

"A That I don't remembe: , 

“6 Do you recall if the agent for the charterer 
came aboard the vessel after the stowage of the yams prior 
to the sailing of the vessel? 


"A He came on board prior to the vessel's sailing, 


Qvestion on page 18: 
+6 Do you know if the charterer's agent inspected 
the stow? 
"A He did not. 
“9 Did you: speak to the charterer's agent after the 


yams were loaded personally? 


"A Yes, but we were not discussing the stowage of 
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2 yams. Just normal conversation about departure and about 


3 the other loading." : 
4 Page 23: | 
ss "9 Were the cartons palletized? | 
6 "A No. Loose cartons. ' 
7 ‘e Can you describe for i how the cartons were | on 
8 stowed in the deep tanks? . 
9 "A They were stowed -- I make the plan and they a 
” stowed on cross-dunnage, as we call it." : 
11 Page 24: | 
12 "Q Now, with regard to this sketch, Mr. Larsen, | 
13 the tiers of cartons of yams which you show four tiers in | 


this sketch, with regard to the view from the front, were 
the boxes of yams separated by dunnage? 


16 "R Each lay was separated by what we call flat 


dunnage. - 


18 “Q Can you describe what kind of dunnaging was 


"A It was wood. 


"9 What was the width of the dunnage? 


"A Approximately 1 inch by 4 inch, 5 inches, and 
the length depends on -- - 


°. Lo you know who provided the dunnage? 


xg & 8 B 


ie Grancolombiana provided. We had it on board 
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actually. 
"O What was the distance between the outside of the 


tiers of boxes and the bulkhead? 


wh About 3 feet." | 
Page 26: | 

\ 

*o Between each of the tiers I notice that there | 


is an aisle. | 
"A Yes. We had one longitudinal aisle and three | 


athwartships. All of them were about 1 foot wide. | 


"© The aisle was clear from the floor to the | 
ceiling? | 
vA Yes, broken once in a while by the flat iad 

Page 27: | 

"oO Wac there access for a person to go down into | 

i 

| 


the deep tanks aiter the yams were stowed? 
“K Yes. 
© How was that provided? | 
"A Through the manhole to the tank tops. | 
"Q Do you know if those manhole covers were left | - 


open during the voyage? 


| 
ce They were left open. ? | 
Page 28: | 


"? Is that a ladder? | 


That is a fixed ladder. 
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val That is true in both port and starboard deep 
tanks? 

"A Yes. 

"oO Was the stow in the starboard and port deep 

identical? 

"A Yes. Half and half." 

Page 33: 

"Q Do you recall or do you see any notations by 
yourself that the temperatures in the deep tanks exceeded 
the outside air temperatures for the entire voyage? 

"A No. 

"© How were the ventilators operated throughout 
the entire voyage? 

"A For the deep tanks the ventilation was on all 
ine time. 

rO That is twenty-forr hours? 

"A Twenty-four hours a day. 

"9 That is forced ventilation that was on? 

"A Forced ventilation. 

“9 Did you see where the yams were placed after 


they were discharged from the vessel? 


"A Yes. They were placed in a locker in the shed, 


inside the shed." 


At page 41: 
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1 jbas "Larsen | 
2 | "@ Please explain how the yams were stowed in the Rl 
3 | "A The yams were just stowed in one block, one big | 
4 block. | 
5 ‘ ro Did you notice if dunnage was used? | 
6% "A No dunnage was used. | 
7 “Q Was there any means of forced ventilation | 
8 provided? 
9 "A No. | 

10 “© Do you recall whether any of the yams were picked | 
11 up by truck while you were aboard the vessel in New York? | 
12 "A No." | 
13 Page 43: | 
14 i? Do you recall having written a letter of | 
15 substance of which is similar or identical to that which | : 
16 is typed here? Please review it carefully. l 
17 "A That's correct. That is the translation of my : 

| 

18 letter. 

. “9 Where did you prepare that letter? | 

» 2 "A That letter I prepared on board the Dagny Skou : 
21 in the port of Yokohama, Japan. | 
22 "9 What date, approximately? 
23 "A I don't know. 
24 "2 Do you know if the letter was prepared 


subseguent to the voyage in question aboard the Mette Skou, 
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